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Assembly Bill No. 2851

CHAPTER 316

An act to amend Section 17581.5 of the Government Code, relating
to local mandate reimbursement, and declaring the urgency thereof, to
take effect immediately.

[Approved by Governor August 25, 2004, Filed with
Secretary of State August 25, 2004.]

LEGISLATIVE COUNSEL'S DIGEST

AB 2851, Laird. Budget Act: state mandates,

(1) The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that
reimbursement, including the creation of a State Mandates Claims Fund
to pay the costs of mandates that do not exceed $1,000,000 statewide and
other procedures for claims whose statewide costs exceed $1,000,000.

Existing statutory law provides that a school district may not be
required to implement or give effect to a statute imposing a state mandate
for a specified period if it is identified by the Legislature in the Budget
Act as being suspended. Existing law provides that this suspension
provision is applicable only to specified mandates.

This bill would additionally make this suspension provision
applicable to state mandates relating to certain investment reports and
county treasury oversight committees.

(2) Existing law provides that the Commission on State Mandates
shall not find costs to be mandated by the state if, among other things,
the local agency or school district has authority to levy charges, fees, or
assessments sufficient to pay for the mandated program or increased
level of service.

Existing law, the Surface Mining and Reclamation Act of 1975,
requires local agencies, within 12 months of receiving mineral
information and of being designated an area of statewide or regional
significance, and in accordance with state policy, to establish mineral
resource management policies in their general plans. Existing law also
authorizes these local agencies to impose a fee upon mining operations
to cover the reasonable costs incurred in implementing the act.

This bill would state that the Legislature finds and declares that the act
no longer imposes a reimbursable mandate under these provisions
because local agencies subject to the act have authority to levy fees to
pay for the cost of the program mandated by the act.
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Ch. 316 —2—

(3) The Budget Act of 2003 provides that state-mandated local
programs relating to, among others, Democratic Party presidential
delegates, election materials, and specified county social services are
suspended during the 2003—-04 fiscal year.

This bill would state that the Legislature finds and declares that
specified statutes relating to Democratic Party presidential delegates and
certain county social services no longer constitute reimbursable
mandates under Section 6 of Article XIIIB of the California
Constitution because they have been repealed,

(4) This bill also would direct the Commission on State Mandates, by
January 1, 2006, to reconsider whether specified statutes continue to
constitute reimbursable mandates in light of federal statutes enacted and
federal and state court decisions rendered since enactment of these
mandates.

(5) This bill would declare that it is to take effect immediately as an
urgency statute.

The people of the State of California do enact as follows:

SECTION 1. Section 17581.5 of the Government Code is amended
to read:

17581.5. (a) A school district may not be required to implement or
give effect to the statutes, or portion thereof, identified in subdivision (b)
during any fiscal year and for the period immediately following that
fiscal year for which the Budget Act has not been enacted for the
subsequent fiscal year if all of the following apply:

(1) The statute or portion thereof, has been determined by the
Legislature, the commission, or any court to mandate a new program or
higher level of service requiring reimbursement of school districts
pursuant to Section 6 of Article XIII B of the California Constitution.

(2) The statute, or portion thereof, has been specifically identified by
the Legislature in the Budget Act for the fiscal year as being one for
which reimbursement is not provided for that fiscal year. For purposes
of this paragraph, a mandate shall be considered to have been
specifically identified by the Legislature only if it has been included
within the schedule of reimbursable mandates shown in the Budget Act
and it is specifically identified in the language of a provision of the item
providing the appropriation for mandate reimbursements.

(b) This section applies only to.the following mandates:

(1) The School Bus Safety I (CSM-4433) and II (97-TC-22)
mandates (Chapter 642 of the Statutes of 1992; Chapter 831 of the
Statutes of 1994; and Chapter 739 of the Statutes of 1997).
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—3— Ch. 316

(2) The School Crimes Reporting Il mandate (97-TC-03; and Chapter
759 of the Statutes of 1992 and Chapter 410 of the Statutes of 1995).

(3) Investment reports (96-358-02; and Chapter 783 of the Statutes
0f 1995 and Chapters 156 and 749 of the Statutes of 1996).

(4) County treasury oversight committees (96-365-03; and Chapter
784 of the Statutes of 1995 and Chapter 156 of the Statutes of 1996).

SEC. 2. The Legislature hereby finds and declares that,
notwithstanding a prior determination by the Board of Control, acting
as the predecessor agency for the Commission on State Mandates, and
pursuant to subdivision (d) of Section 17556 of the Governiment Code,
the state-mandated local program imposed by Chapter 1131 of the
Statutes of 1975 no longer constitutes a reimbursable mandate under
Section 6 of Article XIII B of the California Constitution because
subdivision () of Section 2207 of the Public Resources Code, as added
by Chapter 1097 of the Statutes of 1990, confers on local agencies
subject to that mandate authority to levy fees sufficient to pay for the
mandated program.

SEC. 3. Notwithstanding any other provision of law, by January 1,
2006, the Commission on State Mandates shall reconsider whether each
of the following statutes constitutes a reimbursable mandate under
Section 6 of Article XIII B of the California Constitution in light of
federal statutes enacted and federal and state court decisions rendered
since these statutes were enacted:

(a) Sex offenders: disclosure by law enforcement officers (97-TC-15;
and Chapters 908 and 909 of the Statutes of 1996, Chapters 17, 80, 817,
818, 819, 820, 821, and 822 of the Statutes of 1997, and Chapters 485,
550, 927, 928, 929, and 930 of the Statutes of 1998).

(b) Extended commitment, Youth Authority (98-TC-13; and Chapter
267 of the Statutes of 1998). ,

(c¢) Brown Act Reforms (CSM-4469; and Chapters 1136, 1137, and
1138 of the Statutes of 1993, and Chapter 32 of the Statutes of 1994).

(d) Photographic Record of Evidence (No. 98-TC-07; and Chapter
875 of the Statutes of 1985, Chapter 734 of the Statutes of 1986, and
Chapter 382 of the Statutes of 1990).

SEC. 4. The Legislature hereby finds and declares that the following
statutes no longer constitute a reimbursable mandate under Section 6 of
Article XIITB of the California Constitution because provisions
containing the reimbursable mandate have been repealed:

(a) Democratic Party presidential delegates (CSM-4131; and Chapter
1603 of the Statutes of 1982 and Chapter 8 of the Statutes of 1988, which
enacted statutes that were repealed by Chapter 920 of the Statutes of
1994).
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(b) Short-Doyle case management, Short-Doyle audits, and
residential care services (CSM-4238; and Chapter 815 of the Statutes of
1979, Chapter 1327 of the Statutes of 1984, and Chapter 1352 of the
Statutes of 1985, which enacted statutes that were repealed by Chapter
89 of the Statutes of 1991).

SEC. 5. This act is an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning of
Article IV of the Constitution and shall go into immediate effect. The
facts constituting the necessity are:

. In order to make necessary statutory changes to fully implement the
Budget Act 0f 2003 at the earliest possible time, it is necessary that this
act take effect immediately.
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COMMISSION ON STATE MANDATES
NOTICE AND AGENDA

State Capitol, Room 126
Sacramento, California

November 30, 2000

9:30 A.M. - PUBLIC SESSION

CALL TO ORDER AND ROLL CALL
APPROVAL OF MINUTES

Item 1

October 26, 2000

PROPOSED CONSENT CALENDAR (action)

Note: Ifthere are no objections to any of the following action items with an asterisk, the
Executive Director will include the item(s) on the Proposed Consent Calendar that will be
presented at the hearing. The Commission will determine which items will remain on the
Consent Calendar.

HEARINGS AND DECISIONS, PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE 7 (action)

Note: Witnesses will be sworn in en masse before consideration of Items 2 - 8.
A. ADOPTION OF PROPOSED STATEMENT OF DECISION BY HEARING

OFF ICER
Item 2

Remanded by the Supreme Court in County of San Diego v. State of California,
etal (1997) 15 Cal.4™ 68, “to determine whether, and by what amount, the
statutory standards of care (e.g., Health & Saf. Code, § 1442.5, former subd. (c);
Welf. & Inst. Code, §§ 10000, 17000) forced San Diego to incur costs in excess
of the funds provided by the state, and to determine the statutory remedies to
which San Diego is entitled.” - Case No. CSM-R-2046843 and OAH No.
N2000020064

B. TEST CLAIMS CONTINUED FROM OCTOBER 26, 2000

Item 3

Animal Adoption - 98-TC-11

County of Los Angeles, City of Lindsay, Southeast Area Animal Control
Authority, and Counties of Fresno and Tulare, Co-Claimants

Civil Code Sections 1815, 1816, 1834, 1834.4, 1845—1847, 2080
Food and Agriculture Code Sections 17005, 17006, 31108, 31752,
31752.5, 31753, 31754, 32001, 32003

Penal Code Sections 597.1 and 599d

Statutes of 1998, Chapter 752

Amended to add: Business and Professions Code Section 4855
Statutes of 1978, Chapter 1314

California Code of Regulations, Title 16, Section 2031 (renumbered
Section 2032.3 on May 25, 2000



Item 4

Emergency Apportionments - 97-TC-14

Alameda County Office of Education, Claimant

Education Code Sections 41320, 41320.1, 41320.2,41320.3, 41321,
41322,41323, 41325, 41326,41326.1,41327,41328

Statutes of 1981, Chapter 70; Statutes of 1987, Chapter 990,

Statutes of 1988, Chapters 1461 and 1462; Statutes of 1989, Chapter
1256; Statutes of 1990, Chapter 171; Statutes of 1991, Chapter 1213;
Statutes of 1993, Chapters 589 and 924; Statutes of 1994, Chapter 1004;
Statutes of 1995, Chapters 50 and 525

C. TEST CLAIMS

Item 5

Item 6

Item 7

Item 8

Mentally Disordered Offenders’ Extended Commitment Proceedings
98-TC-09

County of Los Angeles, Claimant

Penal Code Section 2970

Statutes of 1985, Chapter 1418; Statutes of 1986, Chapter 858; Statutes of
1988, Chapters 657 and 658; Statutes of 1989, Chapter 228; Statutes of
1991, Chapter 435

Extended Commitment, Youth Authority - 98-TC-13
County of Alameda, Claimant
Statutes of 1984, Chapter 546, Statutes of 1998, Chapter 267

Elder Abuse, Law Enforcement Training - 98-TC-12
City of Newport Beach, Claimant

Penal Code Section 13515

Statutes of 1997, Chapter 444

Employee Benefits Disclosure - CSM-4502, 98-TC-03

Clovis Unified School District, Claimant

Education Code Sections 42140, 42141 and 42412

Statutes of 1994, Chapter 650; Statutes of 1995, Chapter 525; Statutes of
1996, Chapter 1158 and California Department of Education Management
Advisories Numbers 95-03 and 95-07

V. INFORMATIONAL HEARING PURSUANT TO CALIFORNIA CODE OF
REGULATIONS, TITLE 2, CHAPTER 2.5, ARTICLE § (action)

A. ADOPTION OF PROPOSED PARAMETERS AND GUIDELINES

Item 9*

Financial and Compliance Audits, CSM No. 4498/4498A
Sweetwater Union High School District and San Diego

County Office of Education, Co-Claimants

Education Code Sections 1040, 14501, 14502, 14503, 14504, 14505,
14506, 14507, 41020, 41020.2, 41202.3, and 41023

Statutes of 1995, Chapter 476, et al.



VI

VIIIL.

Item 10*  School Site Councils and Brown Act Reform - CSM 4501 and
Portions of CSM 4469 relating to Government Code Section 54952
Kern Union High School District, San Diego Unified School District,
and County of Santa Clara, Co-Claimants
Education Code Section 35147
Government Code Section 54952
Statutes of 1993, Chapter 1138; Statutes of 1994, Chapter 239

Item 11%* County Treasury Oversight Committees - 96-365-03
County of San Bernardino, Claimant
Government Code Sections 27130 et seq.
Statutes of 1995, Chapter 784; Statutes of 1996, Chapter 156

B. ADOPTION OF PROPOSED AMENDMENT TO PARAMETERS AND
GUIDELINES

Item 12* Open Meetings Act — 98-PGA-08
County of Los Angeles, Requester
Statutes of 1986, Chapter 641

C. ADOPTION OF REGULATIONS PURSUANT TO GOVERNMENT CODE
SECTION 17527, SUBDIVISION (g)

Item 13* Adoption of Proposed Amendments to California Code of Regulations,
Title 2, Chapter 2.5 - Applications for Findings of Significant Financial
Distress. Articles 1 and 6.5, Amending Sections 1181.2, 1181.3, 1186.5,
1186.51. 1186.52, and 1186.72; Renumbering and Amending Sections
1186.6, 1186.61, and 1186.62; and Adding New Sections 1186.6,

1186.61, and 1186.62, As Modified After Close of Public Comment
Period.

EXECUTIVE DIRECTOR’S REPORT (info)
Item 14 Workload, Scheduling, Local Claims Bill, Next Agenda
PUBLIC COMMENT

CLOSED EXECUTIVE SESSION PURSUANT TO GOVERNMENT CODE SECTIONS
11126 and 17526. (Closed Executive Session may begin at this time or may begin earlier
on this day and reconvene at the end of the meeting.)

A. PENDING LITIGATION

To confer with and receive advice from legal counsel, for consideration and action, as

necessary and appropriate, upon the following matters pursuant to Government Code
section 11126, subdivision (e)(1):

1. County of San Bernardino v. State of California, et al., Case Number SCV52190, in
the Superior Court of the State of California, County of Los Angeles.

2. County of Sonoma v. Commission on State Mandates, et al., Case Number A089524,
in the Appellate Court of California, First Appellate District, Division 1.
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3. San Diego Unified School District v. Commission on State Mandates, et al., Case
Number GIC 737638, in the Superior Court of the State of California, County of San
Diego.

4. Long Beach Unified School District v. Commission on State Mandates, Case Number
BS061159, in the Superior Court of the State of California, County of Los Angeles.

5. San Diego Unified School District and San Juan Unified School District v.
Commission on State Mandates, et al, Case Number 00CS00810, in the Superior Court
of the State of California, County of Sacramento.

6. State of California, Department of Finance v. Commission on State Mandates, Kern
Union High School District; San Diego Unified School District, County of Santa
Clara, Case Number 00CS00866, in the Superior Court of the State of California,
County of Sacramento.

7. City of San Diego v. Commission on State Mandates, et al. Case Number
GIC751187, in the Superior Court of the State of California, County of San Diego.

8. County of Los Angeles v. Commission on State Mandates, et al., Case Number
BS064497, in the Superior Court of the State of California, County of Los Angeles.

9. County of San Bernardino v. Commission on State Mandates, et al. Case Number
SCVSS69731, in the Superior Court of the State of California, County of San
Bernardino. ,

10. Department of Finance of the State of California v. Commission on State Mandates, et
al., Case No. 00CS01446, in the Superior Court of the State of California, County of
Sacramento.

To confer with and receive advice from legal counsel, for consideration and action, as
necessary and appropriate, upon the following matter pursuant to Government Code section
11126, subdivision (e)(2):

« Based on existing facts and circumstances, there is a specific matter which presents a
significant exposure to litigation against the Commission on State Mandates, its members
and/or staff (Gov. Code, § 11126, subd.(e)(2)(B)(i).)

B. PERSONNEL

To confer on personnel matters pursuant to Government Code sections 11126,
subdivision (a) and 17526.

Discussion and action, if appropriate, on report from Personnel Sub-Committee.
IX. REPORT FROM CLOSED EXECUTIVE SESSION
ADJOURNMENT
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Hearing Date: November 30, 2000
FAMANDATES\1998\tc\98te13\toc. doc

ITEM 6

TEST CLAIM
STAFF ANALYSIS

Welfare and Institutions Code Sections 1800, 1801 and 1801..5
Statutes of 1984, Chapter 546
Statutes of 1998, Chapter 267

Extended Commitment—Youth Authority

| Table of Contents -
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Test Claim Filing and Attachments, dated May 10, 1999 ......ir i 159
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Hearing Date: Navember 30, 2000
F:A\MANDATES\1998\tc\98tc 1 3\tcfin.dac

ITEM 6

TEST CLAIM
FINAL STAFF ANALYSIS

Welfare and Institutions Code Sections 1800, 1801 and 1801.5 '
Statutes of 1984, Chapter 546
Statutes of 1998, Chapter 267

Extended Commitment—Youth Authority

EXECUTIVE SUMMARY

The test claim legislation addresses changes in the procedures for the extended
commitment of dangerous juvenile offenders subject to the jurisdiction of the California
Youth Authority (CYA). Under California law, the CYA may not retain a ward in
custody beyond the.age of 25.

In 1963, the Legislature established the extended commitment procedure for dangerous
juvenile offenders. The procedures authorized the former Youth Authority Board to
determine that the discharge of a ward would be physically dangerous to the public due
to the individual’s mental or physical deficiency, disorder, or abnormality and to
initiate a civil process to extend-the ward’s commitment for an additional two years,
The due process procedures provided for the action to be filed in the committing court,
for parental notification for minors, court appointment of counsel for indigent wards,
examination of witnesses and evidence, and a full hearing. In 1971, the Legislature
amended the original statutory scheme by adding a procedure for persons ordered
returned to the Youth Authority to file a written demand that the question of whether he
or she is physically dangerous to the public be tried by a jury in the superior court of
the committing county. Prior to the 1984 test claim legislation, state law did not -
specify who should represent the Youth Authority Board and its successor the Youthful
Offender Parole Board (YOPB) in extended commitment proceedings. The legislative
history indicates that the Attorney General declined to represent the YOPB, maintaining
that it was a local responsibility, As a result, the prosecuting district attorney
petitioned the committing court on behalf of the YOPB.

The test claim legislation made technical and substantive changes to these procedures.
Since 1984, state law has required the YOPB to request the prosecuting district attorney
represent the board in requesting an extended commitment of a dangerous juvenile
offender, :
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e Retain necessary experts, investigators, and professionals. to ‘prepare for
preliminary hearings and civil trials on petitions for the-extended commitment of
dangerous CYA wards, :

Staff further concludes that costs incurred by countles for mdlgent representatlon by
public defenders, custody, and transportation are ineligible for reimbursement under
section 6, article XIII B of the California Constltutlon and Government Code section
17514 because these costs resulted from statutes enacted prior to January 1, 1975

Recommendation

Staff recommends that the Commission dd6pt the Staff Analysis, which partially
ApProves. the Extended Commztment. - Youth AuthorzZy Test Claim for the above listed
activities, « N

14



Claimant

County of Alameda

Chronology

05/10/99 Claimant files Test Claim with the Commission

06/17/99 Department of Finance files response

10/05/00 Draft Staff Analysis issued

10/23/00 County of Los Angeles files response to Draft Staff Analysis .
11/08/00 Claimant files response to Draft Staff Analysis

Background |

The test claim legislation makes technical changes to procedures for the extended
commitment of dangerous juvenile offenders subject to the jurisdiction of the California
- Youth Authority (CYA) and requires the YOPB to request representation from the
prosecuting attorney. Under California law, the CYA may not retain a ward in custody
beyond the age of 25. ‘

In 1963, the Legislature established the extended commitment procedure for dangerous
juvenile offenders under Welfare and Institutions Code section 1800 et seq. ' The
procedures authorized the former Youth Authority Board to determine that the
discharge of a ward would be physically dangerous to the public due to the individual’s
mental or physical deficiency, disorder, or abnormality and to initiate a civil process to
extend the ward’s commitment for an additional two years, > The due process
procedures provided for the action to be filed in the committing court, for parental
notification for minors, court appointment of counsel for indigent wards, examination
of witnesses and evidence, and a full hearing. In 1971, the Legislature amended the
original statutory scheme by adding a procedure for persons ordered returned to the
Youth Authority to file a written demand that the question of whether he or she is
physically dangerous to the public be tried by a jury in the superior court of the
committing county. The extended commitment of dangerous CYA wards is not ,
considered penal in nature, but civil, The CYA is under an affirmative duty to provide
treatment. If the ward is not dangerous due to a physical or mental condition, or the
condition is not treatable, the ward cannot be held beyond his or her release date,*

Prior to the 1984 test claim legislation, state law did not specify who should represent
the Youth Authority Board and its successor the Youthful Offender Parole Board
(YOPB) in extended commitment proceedings. The legislative history indicates that the
Attorney General declined to represent the YOPB, maintaining that it was a local

" All cites will be to Welfare and Institutions Code unless otherwise noted,

* The Youthful Offender Parole Board (YOPB) may seek the extended commitment of dangerous CYA
wards in two-year increments, See section 1802,

3 People v. Gary (1971) 5 Cal.3d 296, 302. See Exhibit A, page 104,
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responsibility. As a result, the prosecuting district attorney petitioned the committing
court on behalf of the YOPB. .

The test claim legislation amended section 1800 to provide that, if the Youthful
Offender Parole Board (YOPB) determines the discharge of a CYA ward would be
physically dangerous to the public due to the individual’s mental or physical deficiency,
disorder, or abnormality, the YOPB shall request the prosecuting district attorney to
petition the committing court for an order directing the ward to remain in the custody of
the YOPB. * k ‘

The YOPB’s request to the prosecuting district attorney initiates the extended
commitment process.

1. Petitioning the Court

The prosecuting district attorney petitions the court to extend the commitment of
dangerous CYA wards by submitting a written statement of facts. The written
statement supports the YOPB's opinion that the CYA ward poses a danger to the
public, If on its face the petition supports a finding of probable cause, then the court is
required to order a preliminary hearing.

2. Preliminary Hearing °

At the preliminary hearing, the court must find probable cause that, if released, the
CYA ward poses a danger to the public. Prior to the 1998 amendment to section

1801, the standard of proof at the preliminary hearing was beyond a reasonable doubt. *
The test claim legislation lowered the burden to probable cause.

At this hearing, evidence may be presented and witnesses called. If the court makes a
finding of probable cause that the CYA ward’s release poses a danger to the public, the
court is required to order the extended commitment of the ward. If the court makes
such an order, by right, the case will then proceed to stage three, a jury trial,

3, Trial

Prior to the 1984 amendment to section 1801.5, it was uncertain whether jury o
unanimity and proof beyond a reasonable doubt was required to extend the commitment
of a dangerous CYA ward.® The 1984 amendment reflects the court’s holding in
People v, Vernal D. (1983) 142 Cal.App.3d 29,” ® which held jury unanimity and proof
beyond a reasonable doubt are constitutionally required.

“The determination of physically dangerous and mental or physical deficiency, disorder, or ab‘normality
is subject to a reasonable interpretation. (People v. Cavanaugh (1965) 234 Cal.App.2d 316, 323.) See
Exhibit B, page 115.

3 The test claim legislation included only minor and technical changes to section 1801,
8 The test claim legislation included only minor and technical changes to section 1801,
' See Exhibit C, page 117.
! See Exhibit G, page 146.
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If the court orders the extended commitment of a dangerous CYA ward after a
preliminary hearing, the ward has a right to a jury trial unless waived. At the trial the
jury affirms or denies the court’s extended commitment order by answering the
following question: “Is the person physically dangerous to the public because of his or
her mental or physical deficiency, disorder, or abnormality?™® To affirm the court’s
order the jury must unanimously decide beyond a reasonable doubt that the CYA ward
poses a danger to the public if released.

Claimant’s Contentions

Claimant contends that the test claim legislation constitutes a reimbursable state
mandated program by shifting the responsibility for petitioning the committing court to
the prosecuting attorney, or in practice, the prosecuting district attorney.

Claimant further concurs with Coﬁnty of Los Angeles’ position that indigent defense,
transportation and custody costs incurred solely to implement this test claim legislation
should be found to be reimbursable activities.

Interested Party s Contentions

The County of Los Angeles agrees with the staff’s analysis.. The County of Los
Angeles, however, submits that, in addition to state reimbursement for the prosecuting
district attorney’s costs, the public defender’s costs should be reimbursed by the state.
The County of Los Angeles also asserts that counties should be reunbmsed for
transportation and custody costs of the CYA ward.

Department of Finance’s Contentions

The Department of Finance (DOF) agrees with claimant, and finds that the test claim
legislation imposes a reimbursable state mandated program.

STAFF ANALYSIS

In order for a statute to impose a reimbursable state mandated program under article.
XIII B, section 6 of the California Constitution, the statutory language must first direct
or obligate an activity or task upon local governmental agencies. If the statutory
language does not mandate or require local agencies to perform a task, then compliance
with the test claim statute is within the discretion of the local agency and a reimbursable
state mandated program does not exist.

In addition, the required activity or task must constitute a new program or create an
increased or higher level of service over the former required level of service, The
California. Supreme Court has defined the word “program” subject to article XIII B,
section 6, of the California Constitution as a program that carries out the governmental
function of providing a service to the public, or laws which, to implement a state
policy, impose unique requirements on local governments-and do not apply generally to
all residents and entities in the state.

° Government Code section 1801.5.
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Finally, the new program or increased level of service must impose “costs mandated by
the state” pursuant to Government Code section 17514.'

This test claim presents the following issues:

o Isthe test claim legislation subject to article XIII B, section 6 of the California
Constitution?

e Does the test claim legislation constitute a new program or higher level of
service and impose costs mandated by the state’?

¢ Are costs for indigent defense, custody, and transportation subject to
reimbursement under article XIII B, section 6 of the California Constitution?

These issues are 'addressed below,

Issue 1: Is the test claim legislation subject to article XTII B, section 6 of the
California Constitution?

Article XTII B, section 6 of the California Constitution states that “whenever the
Legislature or any state agency mandates a new program or higher level of service on
any local government, the state shall provide a subvention of funds.” (Emphasis added.)

Thus, in order for a test claim statute to impose a reimbursable state mandated program
under article XIII B, section 6 of the California Constitution, the statutory language
must first direct or obligate an activity of task upon local governmental agencies. If the
statutory language does not mandate or require local agencies to perform a task, then
article XIII.B, section 6 is not triggered. In such a case, compliance with the test claim
statute is within the discretion of the local agency.

‘Section 1800 of the test claim legislation requires the YOPB chairman to request that
the prosecuting district attorney petition the committing court to extend the commitment
of dangerous CYA wards. However, the test claim legislation does not require the
prosecuting district attorney to petition the committing court on the behalf of the
YOPB. In fact, the test claim legislation states, “[t]he prosecuting attorney shall
promptly notify the [YOPB] of a decision not to file a petition.” Furthermore, the
legislative history provides that the prosecuting district attorney’s prompt notification
would allow the YOPB time to contact the Attorney General’s Office, so it could timely
file the petition on YOPB’s behalf.!" Thus, the prosecuting district attorney’s
responsibility to petition the committing court on behalf of the YOPB can be interpreted
as optional. If this were the case, the test claim legislation would not be subject to
reimbursement under article XIII B,

% Article XIII B, section 6 of the California Constitution; County of Los Angeles v. State of California,
supra, 43 Cal.3d at 56; Carmel Valley Fire Protection Dist, v. State of California (1987) 190 Cal.App.3d
521, 537; City of Sacramento v. State of California (1990) 50 Cal.3d 51, 66; Lucia Mar Unified School
Dist, v, Honig (1988) 44 Cal.3d 830, 835; Government Code section 17514, '

" Assembly Criminal Law and Public Safety Committee Bill Analysis, dated Apnl 4, 1984, See Exhibit
E, page 139,
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However, the legislative history also indicates that the Attorney General's Office has
continually declined to file petitions to extend the commitment of dangerous CYA
wards on YOPB s behalf.” The Attorney General’s Office maintains that it is a local
responsibility.”® As a result, the prosecuting district attorney has always petitioned the
committing court on behalf of the YOPB. Thus, the 1984 amendment to section 1800
did nothing more than codify this existing practlce."‘ o

Furthermore, the California Supreme Court has held that the prosecuting district
attorney has the exclusive authority to prosecute individuals on behalf of the public,'®
This does not mean that the prosecuting district attorney is required to prosecute all
individuals committing public offenses. The decision whether or not to prosecute is left
to the discretion of the prosecuting district attorney. !’ However, the court in-
Kottmeirer v. Municipal Court, stated that representation by the district attorney is for
the benefit of the people, and if a prosecuting district attorney does not prosecute a case
involving serious issues of public concern, the prosecuting district aitorney would be in
gross dereliction of his duty to the people of the state,'™

In the present case, staff finds that the prosecuting district attorney is faced with two
choices: (1) petition the court to extend the commitment of dangerous CYA wards on
behalf of YOPB; or (2) decline to petition the court on behalf of YOPB, and allow
dangerous CYA wards to be released in the community. If the prosecuting district
attorney declines to represent the YOPB, the people of that county, and the people of
the state, will not have the benefit of representation before the court on an issue of
serious concern—whether to release a dangerous CYA ward into the community. The
courts have held that this lack of representation by the district attorney is a gross
dereliction of duty to the people of the state. Therefore, staff finds that the test claim
legisiation requires the prosecuting district attorney to petition the committing court for
the extended commitment of dangerous CYA wards on behalf of the YOPB,

2 California Youth Authority Bill Analysis, dated March 2, 1984, See Exhibit F, page 141,
1 Ibid. |
4 Ibid.

¥ Government Code section 17565 states, “If a local agency or school district, at its option, has been
incurring cost which are subsequently mandated by the state, the state shall reimburse the local agency or
school district for those costs incurred after the operative date of the mandate.”

6 People v. Eubanks (1996) 14 Cal.4® 580, 588-590. See Exhibit D, pages 128-129,
T Ibid. A '
" Kottmeirer v. Municipal Court (1990) 220 Cal,App.3d 602, 609, See Exhibit H, page 156,

% Staff notes that the Court's statements in Eubanks and Kottmeirer are in the context of criminal
prosecutions. However, the extended commitment process requires the prosecuting district attorney to
civilly prosecute dangerous CYA wards, which is similar to criminal prosecutions, Both can result in
confinement of the individual, Moreover, the test claim legislation provides the CYA wards facing
extended commitment are entitled to all the rights guaranteed under the federal and state constitutions in
criminal proceedings. Therefore, staff finds that the use of case law surrounding criminal prosecutxons is
appropriate,
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Accordingly, staff concludes that the test claim legislation is subJect to article XIII B,
section 6 of the California Constitution.

Issue 2: Does the test claim legislation cpnstituté a new program or higher
level of service and impose costs mandated by the state?

Section 1800 of the test claim statute requires the prosecuting district attorney to
represent the YOPB in extended commitment proceedings for dangerous CYA wards.
~ In this regard, the prosecuting district attorney is required to perform the following
activities:

» Review the YOPB’s written statement of facts upon which the YOPB bases its
opinion that discharge from control of the CYA at the time stated would be
physically dangerous to the public;

. Prepare and file petitions with the superior court;
» Represent the YOPB in the preliminary hearing and civil trial; and

» Retain necessary experts, investigators, and professionals for the preliminary
hearing and civil trial;

» Interview potential witnesses for the preliminary hearing and civil trial.

Representing the state in an extended commitment proceeding for a dangerous CYA
ward in California is a peculiarly governmental function administered by a local agency
as a service to the public. Moreover, the test claim legislation imposes unique
requirements upon counties that do not apply generally to all residents and entities of
the state. Therefore, staff finds that county representatlon of the YOPB in extended
commitment proceedings constitutes a “program” within the meaning of section 6,
article XIII B of the California Constitution.®

Under prior law, the YOPB, like any state agency, was required to request
representation from the Attorney General to petition the committing court to extend the
commitment of a dangerous CYA ward. However, according to.the legislative history,
the Attorney General's Office continually declined to file petitions to extend the
commitment of dangerous CYA wards and maintained that it is a local responsibility.

The test claim statute now requires the YOPB to request representation from the
prosecuting district attorney. Although district attorneys may have represented the
YOPB under prior law, such representation was voluntary, Government Code section
17565 states, “If a local agency or school district, at its option, has been incurring costs
which are subsequently mandated by the state, the state shall reimburse the local agency
or school district for those costs incurred after the operative date of the mandate.”
Accordingly, staff finds that voluntary representation of the YOPB under prior law does-
not bar reimbursement for costs incurred by prosecuting district attorneys after the
operatlve date of the mandate.

™ Long Beach Unified School Dist, v. State of California (1990) 225 Cal.App.Bd'ISS , 172,
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Therefore, staff concludes that the section 1800 of the test claim legislation imposes a
‘new program or higher level of service upon prosecuting district attorneys, within the
meaning of article XIII B, section 6 of the California Constitution and costs mandated
by the state under Govelmnent Code section 17514 for the new activities descrlbed
above.

Issue 3: Are cests for indigent defense, custedy, and transportation subject to.
reimbursement under article XIII B, section 6, of the California
Constitution?

The Claimant and the County of Los Angeles now assert that costs for the public
defender representing indigent CYA wards at extended commitment proceedings, and
the CYA ward’s custody and transportation costs during the extended commitment
proceedings should be reimbursed under this test claim. However, the County
overlooks the fact that the test claim statutes did not create the extended commitment
proceeding. Statutes of 1963, Chapter 1693 established the extended commitment
proceeding,.

Article XIII B section 6 of the California Constitution reads in pertinert part:

"Whenever the Legislature... mandates a new program or higher level of
service on any local government, the state shall provide a subvention of
funds to reimburse such local government for the cost of such program
or increased level of service, except that the Legislature may, but need
not, provide such subvention of funds for...legislative mandates enacted
prior to January 1, 1975

Government Code section 17514 further specifies in pertinent part

- *“Costs mandated by the state” means any increased costs which a local agency
or school district is required to incur after July 1, 1980, as a result of any statute
enacted on or after January 1, 1975 ... which mandates a new program or higher
level of service of an existing program within the meaning of Section 6 of
Article XIII B of the California Constitution.”

Under the original enactment, if the CYA ward was unable to provide his or her own
counsel, state law required the court to appoint counsel to represent him.?' This
requirement remains unaffected by the test claim legislation and is not subject to
reimbursement under article XIII B, section 6 and Government Code section 17514
because it was enacted prior to 1975, Likewise, staff finds that custody and
transportation costs are not reimbursable because counties would have incurred these
costs prior to 1975, :

Although the County cites other test claims to support its contention that public
defender, custody and transportation costs should be reimbursed, these claims are
distinguishable from the Extended Commitment - Youth Authority Test Claim. Each of

! Section 1801 as added by Statutes of 1963, Chapter 1693,
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the test claims cited, Mentally Disordered Sexual Offenders, Not Guilty by Reason of
Insanity, and Sexually Violent Predators, is based on statutes which were enacted after
1675.

Therefore, staff finds that the Claimant and the County of Los Angeles’ request for
reimbursement of public defender, custody and transportation costs should be denied

~ because these costs are ineligible for reimbursement under article XIII B, section 6 and
Government Code section 17514,

Conclusion

Based on the foregoing, staff concludes that section 1800 of the test claim legislation
imposes a reimbursable state-mandated program upon counties within the meaning of
section 6, article XIII B of the California Constitution and Government Code section
17514 for the following activities being performed by the prosecuting attorney:

¢ Review the YOPB’s written statement of facts upon which the YOPB bases its
opinion that discharge from control of the CYA at the time stated would be
physically dangerous to the public;

s Prepare and file petitions with the superior court for the extended commitment
of dangerous CYA wards;

¢ Represent the state in preliminary hearings and civil trials on petitions for the
extended commitment of dangerous CYA wards; » :

¢ Retain necessary experts, investigators, and professioﬁals to prepare for
preliminary hearings and civil trials on petitions for the extended commitment of
dangerous CYA wards. :

- Staff further concludes that costs incurred by counties for indigent representation by
public defenders, custody, and transportation are ineligible for reimbursement under
section 6, article XIII B of the California Constitution and Government Code section
17514 because these costs resulted from statutes enacted prior to January 1, 1975,

Recommendation

Therefore, staff recommends that the Commission adopt the staff analysis, which
partially approves the Extended Commitment - Youth Authority Test Claim for the
above listed activities. _
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allegations of the. pﬁtihon 0 be frue, -and; o
Octobér 27, 1060 ardetbd-iiat Gary renifin sibject
to the control oF the Calitotnia Vorith Anthority
through his twenty-third birthday, He appeals from
that order. :

1II .o

FIN2 Sectign. 602: "A.ny peraon undcr the age of 21
years Who wolateé ahy 6% (s State dr 5F the

* Ufiited Stetés by ordififncs of adj. ety or'”
county of this State defining crithé orwho, dfter’.
* hayingrbeen found by the juvehils/tourt tosber ' -
person describediby - Secj:on 60 failp to .obey.any.
lawful order-of the Juyenile court; s within the ",
jurisdiction of the JUVBDIIB court whxcn may,.
adjudge such person to be & ward of the court,¥

l!"‘h(,

FNj Sect on 1769' "Bye);y,perqon co ;ttec,l;to thc|

' Uw 'I\

gutho%] /Dy | juve;nle gourt Qhalt be dxic zed wi

upon £ EXp iration of ﬁtwo~yémr eriod af contrc
en the persoﬂ reénhiss hif 24k "x":urthday, .
Yéhever Bdcm‘s Tatér, unless:an'ond rafor‘*ﬁtrthcr :
detentlo {'idg been mn&e 'by the' commifting Coict -
pursuant4o A.rtxcle a (commencmg with ‘Section ) .
1800). " wfiy gt . e
T R e R R
FN4 :Although,the origina) commitment order:,
recited that Gery should.be confingd "until ithe;-
. expiration of autwo, year perxod of ccntrol or, L;ntxl

said wn;d ta 2 ycar age tQ it; mﬂ‘ gt
10, 1664" . é‘é? : W i e

in the
ormemon of the %mlzﬁcahon “wmchevet‘ oé‘éﬁ%’s o

Iafet! " “The ubsnile court “Wa Mth%ut ‘po'Wer to -
order coffmitmetior any ’ﬁEriod ‘Otfiet thar'ftie
statutbry tersfil¢Tinds,: arfy Etmbigiyhthé:ider
must be,resolved in favor of'a reading 6f the:order -
that.is consigtgnt. With the atatite apd the. GOUTHS, «,\.
obvigug i mtent to;impose the statutory,termas . |
) reﬂected in the qg‘@‘l prqnouncemcnt of commj tment

HEaT
for fhe txme prescribed 'oy section 1769m "

. Whencveg the Youth Autbonty

neg that'the t!wcharge, pf.a person” .

) oon' ro] bf the Yolith Authority atths Hme
rcqutre& by Sediion 1969, 17165 1770:1, or 1791,
as apphcafaié" Woldpe! inbymcally dangerousrfo the
pt'iohc bétattke of the persoh's mentdl 6r: ‘phymcal' :

Cipr, @i'Banc'fo"ff-j‘Whitney'iin& Weit "Gron‘p* 1998
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doﬁmenow ;dlsor.‘darr er a'onormality, the board
thropgh its chairman;ishell make apphoat:on o the
committing courtsfor:an o;dor directing that tha
Jperson; J'amain gub;act to the cpntro] pf tl}g
authority boyond suﬂot}, time. The application Al
be filed df Iaaft 90 dd}’fﬁ befors the tims of
disohargo bhiErwise x‘équlred Tho dipiicatl
" e accompﬂniéd 'by“ﬂ Wriﬁon’éfatahont of th

upoi Which 'the butd basebtf Gpirion that, ¥

discharge froim cont?l ofithe Youth »Authority at*
the time, statediwouldipe phyaioplly dangerous to -
the publio, ‘but;ne. auch application:gha)] be:*
dlqmissed nor sl;a}l &n, order be dempd meraly
bocause of teohmoa] defects in the apphoaﬂon "
} ‘ I Ly
Punighment for Status
R LT S O o
(1)Prelumnarj,1y We dispose; of appa;lantﬁs
contention tha)‘, heis bgingpunished forihig, alleged
status of, "dangorousness jintviolation of the Bighth -
Amendment to'the Wnited States'Constitution and
article”], section 6 of:ths: Califomia Gonstifition
(Robmsom"v ”Cahforma g'l‘  2} 370 T, S 660 I
L.Ed.24 758, Bbs: Ct 142‘17]5

Respondent concedes that if Gary were to be
o MO i
impriso nod hﬁ

RN

qn AL .
a$ crusl and, ungsualxpumshment (In re De«' y:) 0
(1963) 59 ,C!al 2d. ,128,r,136 J28-Cal, Rpt;. 489 378
P.2d.793; 08 AsLsR; 2d4705 1e): Impholt mrﬂ;us.
coneession ds an-admisslonthat continueds* <t
confinement pursuant to section 1800 ig predicated
on status, As in De La O, therefore, "The issue is
whether the tatutory scheme heré challengeil (z)
"imprisont!petitiofer 'ds 4-¢iimingl," or‘(b)
conshtutes "‘compﬁ’lsory treamnt‘ of petifibnér ag 8
sick person' roqm;jn p%noﬁs of mvduntaﬁ v
conﬂnemaﬂ " (80’ Céf Zlin# {46.) The  ifestion
iz easily resolved,,ufor (the Legls)amre has bean at
paing:to, gsoure,,j:ha,t copﬂnemeut,pu;suant to sections
1800-1:803 shall/bgrionty for the purpese of ...
treatment; Thusywe nésd not dedide:whsther -
confimsiientundér thege EecHEnkF Wit ths potentml
for oonﬁnamem':"ih a stite prlson, Woild 'b’e‘ '
oonsltlt\fxf7 oF f‘fﬂf peﬁmik‘sibi boIer for the puithdse of
protecting sooloty a

Sectxon 1800 pro 1dep m partment pai‘t‘ "‘Whonevar
the, You th Aﬁfhority "302 Boax‘d date ermin ‘;5 ‘et the
dmcharge of a peraon from tﬁe control of e. Youth
" Aufhority a the time. requlred by, Section 1769
woyld be ph,ysxoally dangerous to the pubhcrbecause

*-1:Pagé 4

'..'I".':* Sy

of the person 8 mistital or phymcal defxmency,
disordery ior-abnofmality, the boatd-... shall malce
application-to the oonmdtting court far an order:
directing thak the: ‘perbon.remain subjebt to thei il

. coritrol' of thé: authiority B8yond such time, Potonnal

danger to the piiblic is thus made the‘crifétiog upon
which jirisdiction tb trdsr contitified ¢ontral Tests. .
But thé-Léglslaniré hes also spécified thaf if the
court finds that discharge of the wardfwould be
physically dangerous, "the court shall ofder the
Youth- Atithority to oo_ntmue the tredtmient o f: gucH
person, "'(vl§ 1801.) Thua; ‘a8 to any persoﬁ* '
commil a4 Its confrol Huskuadt to 'Eeonons
1800-1802, thE Vouth Authiority is untier gh.
affirmative ditty to provifeé tréstmént ‘for the "‘j -
uuderlymg'fcause ‘of the ward'g! 'dangeroubnessr Hfthe -
canse i§ not‘a physicdl of'miental conditldhi or. the
coriditibhvie not-Bmerable o "treattiient lthe Yoﬁth
Anthorify may fi6t &xtetid its contrd) DVer the wart[
pursuant to séttionk’ 1800*1803 [FNG] &

o e et R R AT

BENG6 1t shoultl e emphabxzbd that‘wa I:lo not

to sociaty Jmugt-be aef; free The b outhnAuthomty :
.has ayailgble tojit & yariety ofsltemmativestos . -

cononuodf‘contro u;udor,seotiox}s 18 9 1803 See, ot

a 348 soog‘xon ;7, %‘ oo p’x‘lhnon o ,” gorous ward

~H
0'tats prigon § a;-o oontrol n aqu

RN
'axu'num iam for dffa’ﬁéé BF Wilfch nk Waé‘ e
canvm%edj‘ sebton 5060 4t 68, ‘tﬁet‘aﬁt’ioﬁ Rt
'ggritifiEation or ffiveiimtaty tragtimgt o
imminently ‘denpbrots persons), and debbion-6300"
(commitment of mentelly/disordered seX’ v 3t
Jfvoffenders)sey; wde R
L L A AP LR
In.view ofrthe-demonstrably civil purpose of .-
sections 1800~1803, and in the:absence/of any -
evidence-that.persons committed. thersunder are -
incarcerated:in’ peonal instifitipns ameng the;general
prisonspepulation;«er are cnstomarily detained
withaut treatment;we;canclude-that the statutory. . -
scheme-of'sections 1800-1803 -and the oonfmemant
of Youth Authority wards thersunder does. not
constitute crue] and unusual punishment within the
meaning of Robmsop,v C‘a,ﬁforma, supra;; 370,
U.8, 660, T S R
B o R T T ST
Appellmtﬂalso,\contends; howover that he was not
given treamment whilg, confinoq \undoqfthe Joriginal -
commitment: Indeed; heelicited tégtimony from .
raspondppt 8§ expert, Dr. Alfred Owre,, the ohlef
megdical officer of the Atascadero, State I—Iospita,],,
where he had been confined for observation, .that

"he hacl been kept ondee Inithe Youth Authority. and

Capr, © ;Banqroft-w}ﬁmoy .a_nd:West Group 1.993-
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he hasn't receryed any sxgmficant peychiatric... .
treatmeut there etther. The evrdenoe of lack of, .
tr eatment \;«as suffxcxeutly dtsturbmg fo the Juyende
conrf i dge that in.ordering Gary's continued
detenti & declared his: iutenhon to oomumnioate

to the Youth Authority hJs couolusmn that lt had
been derelrct n ltB respoustbih /40 ary. ..

The fallife of the Youlk Auivorley io proyifle .

treatment to pat ucular ward com.uutted to it under { ._

stat‘utory provxsrons Sther fan those here . "‘303
under review is not a basis for invalidatid Bf -
sections 1800-1803, As we have noted, the Youth
Authortty is under an afﬁrmatwe ohhgatton fo "
provide trédtment for tHe ward's mental or phystcal
ahnormuhty when he is eommstted pursuant to those

sections, Détention of-such: wardd™iut trea‘tment"""

is unmithorizsd By stanite, Accordtugly, any’ person

corfingd p’ursuant to s gection’] BOO commitfhént,

but who 1s not 1eceiv1ng treatmBht mu&/ seelt‘hts o
release through approprtate ‘hdbend! corpus '
procedures. (Pen,<Code'"§ 1473 cf, People v.
Succop (1966) 65 Cal.2d 483, 488-489 [55 "
Cul, Rptr 397, 421 P.2d°405); In ré De Le O,

supra., 59 Cal:28 128, 156'3' e

Lt H 1
Due Process snd Equal Frotectton

(2a)Appellant next contends that dug process and
equul protectton preolude his commyifthent to a

pertod d‘f mvdluntary douftnement udless heds' ™ T

afforded N ttght to trial by jufy. He argues thatf tie.
ptocedure 'leadmg {6 detention under‘ ‘S8ktion 1800,

SdEL

i

applying A8 it tfoes only to perkbns undef Jurtsdiohon"'

of the Youtl Authortty, urattonally and © "V
unreasonably distriminfes betweeu yodthful persons

danggrous because of physrcal ot mentai ahnonnsllty__‘
and other persons similarly diingEfous but not within
the Jurtsd ctionof the Youth Aufhortty He contends

M

that Hecatlée no rdtiondl distinctior! edn" he drawn -

between’ dangerous Youth A.uthorttyJ wards and other- '

dangerous persons; he s endﬂed to aLl of the" rtghts
accorded such other g persons in statutory v
commitment’ proceedings such B8 those apphoa
mentally dtsordered 8BX 'offendet‘ f o § 6318), to""
imminently’ dangerous pérsons ( §§ 5302 53033 and
to narcatics addtots (§§ 3050 3051 and 3108)

(S)Ap e]lant recogmzes that uetther the Pourteenth
Amendment of the Constirution of the United States
nor the Cahforma Consntutton (art I, § § 11, 21;

bl to’ )

Page 5

b L . Wl

art. IV, § 16) precludes classification by the
Legislature or requires uniform operation:nf the law .
with respect to persons who:are.different, The state-
may not, however, arbitrarily accord ptivileges to or
impose-disabjlities upon one clags unless: :30me-
rationa] distinction between those included . inqand
those exojuded from the class exéts, "The’ concep__t
of the.gqual protection, of the laws oornpels ;

. recognifion of the proppsition that persons sumlarly :

situated with. respegt-to the legitimate purpose of the
law receive:like- treatmént.! » (Purdy-& Hitzpatrick vi,
State of Cahforma (1969) 71 Cal.2d 566, 578 [79...
Cal.Rptr. 77, 456 P.2d. 645]. Seealso.F. 8. Royster
Guano Co,.w. Virginia (1920) 253-U:S. 412, 415 .
[64 L.Ed. 989 40 §.Ct, 560); Developments:in the -
Law--Equal Protection (1969) *304 82 Harv.L.Rev.
1065, 1076; Tussman and tenBroek, The Equal
Protection of the Lawa (1949) 37 Cal L.Rev, 341
346) - o1 : .

(2h)The comnutment and detentiou :fo1 treatment of
8 physmally dangerous Youth Authority ward does..-
not of jtself, deny equal. proteotion. As appellant.
aclcnow}edges, the-Legislature has gnacted a unified
framework of laws providing for the involuntary. -
commitment of f persons who present a danger to,
sacigty. It,ig, uot unreasonable, that the Legrslature '
should dev1se several means by which to’ detect and :
isolate persons who may present a danger to society.
[FNT7].1t ig particularly appropriate thata-prior-

: contact‘wtth the system of, cr,umnsl Justtce ghonld be

an evént wh1ch may.give rise to such-an.inquiry
inasmuch as the antisocial act which brought the,
defeudaut before the court may be symptomatic, of a

conditton wluoh instills & propensity. to.commit such. .. :

acts, The 1egislattve decisfon. to provide for the .
contmuatton .of treatment .of Youth Authortty wards
who haye reached their ma_)ortty under Youth
Authority contro],, |, rather. t‘han transferring theu‘
treatment to the. Department of Mental Hygtene or
another. agenoy of the state is netther. unreasonable
nor arbttrary (Cf.. ln re De, La Q,.supra,, 59 Cal 2d
128, 138-139; In re. Cavauapgh(l%ﬁ) 234

Cal. App 2d 316 421- 322 [44 Cal. Rptr 422] )

FN7 Boy example prooeedtngs under the ,:,
Lanterrnan-Petns Short Act wltr respeet to ..
mentslly il B ‘r‘lhromcslly algo ohc persons méy
be initiated by the disticl’ attornoy, B-peRGE officer,
& membétiof thesattending staff-of an évalustion’
facility,or.by an individual, ( 8§ 5114, 5150,
5201 ;)-In-the- cage of suspected narcotics-addicts or
mentelly disprderad sex offenders, the courts in

Copr. © Baucr’oft-th‘tney -and West Group. 1998
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hiok/biich persons’liave bedH ttnvioted of & crime
. inidy order comimencemiefit of irivoluntary - e
o -oommitment proceedlngs. (88 3050, 3051 6302.)

" : v l) g "il". B

Howevar although the protedires leﬂdmg to the . -

commitméht-of various tlassed of. people fatf
treatffient or to° proftet society. from/thefi néed not
be identical in all respébts; hone may- dény tb one.
such:¢lasy furidamentl rights-or privileges dccorded

to anbther urléds arational bakis for-the distinctish

exists; Thus-We mustevalhate the procedurss -
adoptéd to unplemeut 'seotious 1800 1|803 it light of
comm1tmeut. (Cf; Baxstrhm v. Herold (1966) 383
U, S 107 16 LEd. 2d 620;:86 §.@t: 760] )

uh‘:. PGS .,r...
C]uef ‘RIONE \these is the Lanterme.d-Petrm 'Short
Act antl related legislation(Stats 1967} ch, 1667
§ 5000-5401, 6250-6825) the provisions of which
encompass the involuntary commitment of persons
- whb béBause of merikdl lllness e uéo.mlnently A
dengerouns, inebiatas; mentally dieordered gex "
offenderd; ‘gravely disabled jérsbis, ' petEotis who
nre‘suroldalg"and the mentally retardéd: Intaddltlon '
we must considetthe prooedures by Which: pereons '

i“"

may be chirimitted fot treatinent of adtual 6¥*" '

potentxaﬂ ‘nELEOtcE’ addiottoh pursuaht to SBCtlDD. '305 0
et seq "'305 . e

LA T S R -~‘x‘ ; o T T

'

Appellant coutends that péfsons in thigge oategomes '

ars geneérally* He80rded” greater proteotlon agamst
upjust: of'ufthecegeary confinement thar* e Yotith
Authority whrds sfibject to' sectioti 1800 ‘antl-tht the’

. majofity drsitititled o &) jury-deter mmution that =

they are Within the cliss suh_]eet td comuiitmeiit, Dur
examindtion of the talevatitistitites confiit this
assertion, In exfery cdge except ‘that 6F mentelly
retarded | persons thi persod Subject to° comnutment
ig entifled to JifFy trihl tatarethe may be detemed
for reasons other“tha.n biisE sBkervEon-OF
emerg‘e'“’“}/ garg,"No petsoti méy be mvoluntarlly
commi{ttid: as- A’ xmmmenfly dangérous mentally girt
person for-longer than17’ 'da‘YE of tréatment (* - §§
5150, 5250#72 Hours iifial beervatisk pliis T4
days of Intensive treatment) without a hearmg at
which he 1§ bhtiH&a i iipoif “BetnandiHy unanimous
jury detemﬁuatton thqt the faeta necessary to pupport
the oommitmeut have ‘heen, proven. (.8, 5303 YA
person found to be mentally drsordered BBX-
offender and ordered committed pursuant to.section
6316 -may demand a jury trial on the quéstion of
whetherhe'is & mentally disordered ssx offender ( §

"

. o
! L [

" Page6
6318) and is entitfed i6 be”dmeharged unless he" is
found to be do by 'three-fourths of'the juaryy (§ 6321 )
No persou held for treatmeut as B0 inéhrxate T B
detained for longer than 72! hours of treatm’eﬁt uuless
he could ilso Have bedh detamed ns an"' b"’ﬂy
dangerbus of gravely dlsableﬁ ersou, i 'whi hcase’
further detention milst be pursuknt to the provzsrohs
govermng those clagses of f persons. (. §5230,) An
alleged gravely dxsabled | person s et‘ltltled o o juf
trial o 'the g8 qf whether he is gravely dtsahled (
§ 5350, sybd, .,d? Yo '

'
AR E B

Smularly,l the alleged narootics addict, whether or|
nat he hgs heeu,-..,t,:" mYieted Bcjaf adcrune s, entxtled
upon deurand to 8, Jury m gnd ] three-fourt
verdlct on the ,q\leshon of hxs addlehou hefore vl
may b e ’mvoluntarily commitied, ( §§ 050, ’ngl.
3108. ) Apz,r,rttfrom} tho.se stetutory provisigns, ealu}g
with the, mentally refarded, .Ang, Youth Authority l .
wards, there, {5, 0o authority for the invol lunta
commitment of adulte _without & Jury trial if

requested

Respondent does not challenge thls analysls but

_ msserts that the instant prooeedrngs aré a continuation

of juvenile proceedings, as to which no right te jury
trial exists, and that they are not criminal '
prooeedmge Nelther factor i dmposrtive As has
been ehowu, the commitment proceedmg here |
'apphes ofily to adults . It ig in /ey a,ju'i‘(e;uﬂe N
proceedmg, no' is it' an extensxon of & piior Juvemle'
t .

" sections, Le. ,'le he 8 mmor who refuses to ohey

reasonable orders “of hlS parenta, guardmu,

Vbl

. oustodran of sehool authorittes, ar who Is heyoud the

oom{:rol of such person, or [aJ person who Ba,, L
hahrtual trua.ut s or ‘who . 2or 18:40 danger of leadmg :
306 an 1dle chseolute lewd or 1mmora hf'e_m( §
601 or has he ymlated any law or, Lf found fo. bea
person descrxhed in sectron 601 has i lled to,,
obsy & Jawful order of the Juvemle oourt (& 602 D
The queshon hefore the oourt ing seotmrh 1MBIOQ
prooeedmg 18 whether an: adult 1s phyprcally )
dangerous to the puhlxo becanse of physical or .
niental abnormallty We peroeﬂ?é no B gioal ba_exs ,
upon whith to Bhiiracterize & settion”1800
proceechhg as a Juvenile proceeding or an extension
thersot; Were it not foF the statutory fomimafid that
the gébtion 1800° petition be filed itithe "coniffiltting

court,” Wh.tch inmany instihees was the juvenile’

Copr. © Bancroft-Whitney and Weit Group 1998
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court, it would be enttrely approprtate for.all such .,
proceedmga o, he helcl in the superlor pourt.

C o ,.Iy R o
Demql of the 11gl1t o, Jury n-xal to A- person eubj -
to commltrnent pnrsuant to, secnon 180 pattnoj.., s
therefore, be, pnedzcatecl UPOR. ANy rational dretlnotion

- which may,be clre . -hetween Juvenﬂeg and other

rnemhers of the pu ublic.

e el

p “ N CAPL I C
The neheésrty for"e“xl'anonal dmtmohon pmong‘ Vo
persons whom 'the law treats dlfferently is of-
particular importance in the area of lnvoluntary
commitment, (4)Although normally any rational
connection hetween chetmcnons clrawn by g statute
and the legitimate purpose 'thereof will suffice to
uphold the statite's congtiutionality (Purdy & -
Fitzpatnclc v State' of. Cahfornxa,,, supra,;;ﬂl Cal Zd
566; ‘578), e,]oser serutmy is afforded § statute wlneh
nffeets'fpndnmental mterests or ernplpw B, snspeet
tom, (n re. Antazo 1977 3 Cal; Sn IOQ, 0

110-11 [8910 Rpir; 255 473 P 28 999}, Pnrdy &
F1tzpatnelc; ,State of, Cahforma,, BYPIEry; 7, 1 Cal; Zd
at pp. 578-5 y 9 ) ln su,ch DBSEB the state beats the

24
burden of entebhshmg both that the etatelhas L. ’
compelling interest which Justtftes the law and that
the distinction is necesgary to further that purpose.
(In re Antazp, supra., 3 Cal.3d 100, 111; Castro v,
State of C‘ahforma (1970) 2 Cal,ad 223‘, 2341 2361 [85
Cal.Rpir. 20 466 P.2d 244] ), S

BRI
<AL vanety of 1nte1 ests have been hel;h to be so. by
" fundamental " to impose, thls burdenton the state,
Voting (G‘astro V. Statg.of; C‘ahfornl,a, Bupra,, 2.
Cal, 3(;1'22{;3). prooreatlop (Slcmner V. Olclnhoma
(1942) 316,U. Sy 235 [86 L; B 1654, 62, 8 Ct
1110]) 1nterstate nayelJ(Shaplro Vi Thornpson
(1969) 394U$ 618,122 L.Ed.2d d 600, 89 8 C‘t o
1322]),.and eduoanon,(Brown \D Board of Eduoahon
(1954) 347 U.§, 483,198 1.Ed, 873, 74,5,Ct, 686,
38 AL; R,Ztl 1,1}30]) havefall -been oharaetenzed B8,
fundamentalrfor this pnrpose The rxght.\to 8 jury
trial in an action wlneh .qnay lead- ‘tp the. tnvoluntary
conﬁnement of the, defendnnt;, even if. sueh e
eonﬂnement Jﬂ .fort,the PUIpose.of treatmﬁ:t, 8,007 -
less fundamental.. Its fpndamentel nature is reﬂeoted
by the ebsolute, rtghty.to jury trial, acoorded hy the.
Sixth and Seventh; Amendments 10 the Umted«States
Consntutlon *307. qnd hy anticle I, eeotlonﬂ of the
Califorpia Conetltuhon in. all criming] trials and in.
those,civil actigns - ln{:whxoh such. a rlght«yvan o
available at common: law - Its fundamental nature
was further emphasrzed by the United States
Supreme Gourt in.Dupcan,v..Lonisiana. (1568) 391 .

H I il : lt, .

-

T P S

U.S,. 145 [20 I,,Ed.2d 491, 88 8.Ct, 1444]. Jyherg .
the cougt held that due. procesg requlres the,t the nght
to jury, tr;al ee?ttencled to defendants 1n,state. _
cnmlnel, PrOSSCHE xons ofa serlons neture Although

Duncqn 1nvolvet1 B erlnnnal proseoution, tlle opurt 0

found-the right to juty, trial wis requxred byfhe.
dictate. of the, Pourteen An;endment fhat nqestate
“deprwe nny person of;llfe, Uiberty of property;

defenclants,m orhe; to preven presmon hj/wthe

Government" and-fljat.)'the ury tril. provlsrons m\

the Pederal and Stete Conhtltqttons ref] ecta,,
fundamental deolslon abont the exerclse .OF, offlclal.
powerza reluetanee to enh'ust plenerj powers over»
the life and Ltberty of the citizen 'udge Qriog
group ' of Judges I (391,118 at BB.
person who,is. threatened wlth mvoluntery
confippment, ‘jthese eonmderqtlone are equally
lmportant whether fhe thregtt of oonﬂnement
originates dp 4 cxvll agtion or.g, crumnal propecutmn

.-”. v

., Page 7.

|

,,5156)Tothe '

- (20)In extendlng the rlght to tna,l by }ury 0. other

classes of persons .subjeot to-ciy, Lcormmh‘nent
proceedings, the Calrforma Leglslature hag ., i,
recognized that the intereste involved in cwll Ty
commitment proceedings are no less fundamental
than thoge;in criminal proceedings and thagdiberty,is
no lesg ‘precmus because forfettedfm a cuy,lrlM R

proceechng than, Jy{hen talcen 888 eqnsequenee of A - o
2 onelude that in g-absence

criminal oonvxotlon Wi X:
ofa oornpelhng gate, purpese for Ahe,c distinotion,
between the, clags ofpersans. etheet to con;mxnnent
pursunnt to seenon 1800 .and.to. other ,,claesea of
persons, .suh,]ept to, myolunteryfoonfmement thelnght
to jury.trial4s; p. requirement of both-due-pracess;of
law and tequal~proﬁetlon fthedaw. . o«

o L KR ’ ‘.f

Our conelumon fmds snpport in, the dEClBlGD of the
United States Supreme Court tn 'anstromhv
Herold, sypra.,.383 U.S.. 107 There g, New,York
state prisener who Jpd. heen ttansferged to.a hoepital
for mentally.ill prisogers.was the subject. of B
petition forigivil commitment-shortly hqfore ,the
expiration;of-his term, In.accord with.a, oon;mltn]ent
procedure appheehle only 40, prisoners;.a judicial
hearing was, held at whicli.the courf: fonnd that the v
prisoner- nnght; e in.need of care. in A0 instittion.,
for, the mentfally ill. The state's Department of ., .-
Mental Hygienge 1efusec1 to agcept him, however,
upon an ex parte determination that he was not
suitable for care in & civil hospital. He was therefore
retained in-.the.hospi_tel operated by.the New York
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Dephrtiént of Correctith. The Supreme Coutt held:
” [P]etltto‘nér wa défied- equal proteetion of tlie'Taws
by the statutory #308 procedure tiHder which a -

e e

persom may. be" o1v111y oommitted at the' exjiiratron 5f -

his pétial seutedoe Mtﬂbut ithe' ) Jury ravisw' avaﬂable
to all othet pers‘ ol eivilly oommitted mlNeW York.
Petiuoner was Tfihst- detued equal proteotron of the

. laws by TS BV corhfriiﬁnenf to dtf mstmitton L

maintaifie by the Departmen
the expif&tich of hi¥ Biiith i  juidi
 detershindfion thit 8" Eangerously mentauy 111‘

such' af thdf affa r’ded fo'8ll 50 commilftéd e)éoept e

those . nearing thet expmat’ion of a‘penhl sentenee W
(385 i ar pr 110705, Bd.2d at p. 623],) Ader - .

notifig thif the-tats Had ke jlity reviéw, of the-
snify issig"svailible to Wi others subijtt €0"sjvil:
cothmifmet; thie’coutt eonclu&ed "Tt-followws’ thaf
the State, havifig tiade this’ tubstantinl rEview ™
' proceeditiy pefierally dvaildbla‘on this {gau; g
not, consigtEtit with the Bqiidl’ ‘Pratectioh 'Claisé of
the FouptEEEh ‘Atfighdmént, Arbitrarily withhold it
from some.... [T]here is no eooeewable basis for
dmtmgutshmg the ‘comthitment/of a person who &
nearing the el Of a plmnl ‘termi from #ll bther

commitments: (Id 8t pp. 111 112 [15 L.BdAdat’

pp- 623- 524]) S "“‘ ‘ .
Respdiidsnt ‘Ei'rgues thht the Cahforma system "
distinguishable bethuse of its complexity and ithe faet
that comfiitEHBRE proctedings differ Anidig. the® -
clasgéd subﬁeot ta"therd, Respoudeut aléo suggests '
that theé/BlatEiHcation & B reHsoiAble bedguss Hentally’
retardey persons dlsbiate oot Et titled 188 jury teial.,

* It s apparet that'thess cofiterfifns mitist fail; The "

complesilty oF the vfibus chrirhitment sthfiitss does

not obEeUTe the Bffett of ‘defial '6F the rightito: jury '
trial, We consider-het® & findatmsntal Hightfnot:
minor procedural differences among the various’
commitriet procedures. THEstata- doed it mest its
‘burden of demoustrdhug B compellmg intetEst i
denying g #ght'to" ‘Jury 'tial to Youfh Authonty
wardd by Clamial’ thst’otber ‘distifictions exist -
among these’ prooedures ot by’ pomtmg ‘ut that
alleged iHextilly retsrded pethonk are sifillarly-

diserimifated agamst Theé-state-hAViti§ mds ] Jury o

trinl '6n thé issul of-fatis b prerequrslte 'to
cominitrignt™"genskally aviltble ... miy ‘nét,
congistent With the Equal Proteetron Clause-of. the '
'Fourteenth *Aménﬁment arbrtrarily w1thhold it frofi -
some. " (Baxifroti' ¥, Herold, supra 883 U 8. 107,

111 [15 LEd 2d 620 623] )'

Appellant is eutltled t0"a néw hedring' or the

70 @alnd44 463 [75 Cal.Rp

Paged

question &f whethiér i 18, ‘becatdéof mental or.
physical deficiency, drsorder of abnormallty,
physrcslly dangerous fo the public, We deem the
oommjtmeﬂt of‘ Youth Authonty‘ “wards under gs6tbn
1800 to b host closely analogousite:this c':‘ivil‘ % '
comnutmeﬂt prodedurEs “for suspected mentally
disordsred $8x Stfenders and Harcdtics addiots, each
of which classes are entitled to & ity frial and*ft
three-fourths verdret Appellant is entitled to a jLu'y
trial in K& Hiafiler ds 16 madé’ avsﬂa‘ole 0 those B
classes. "‘309 S ' =i

Mo i

Drseovery and Subpoena R_lghts ‘
In view of our eonelusion thit the- cadé must be
returned to the’ Juvenﬂe oot for'a new hearmg, itis
Bet: nece&sary to oomr&er appellant‘s contention tiat”
the évidetics was: iHEEFGient o supporé the: dourt's
fmdmg ﬂ;‘lat he “Wag' subjeot to ‘coinitient sy
seetlons 1800-1803, We deern it advxsﬁble, hoWever
for'the guuianee of the ‘s8lirt on rehearmg, ) ‘
comment oul\“.ile extent 6f discovery and suﬁpoena
rights available iba defends.nt ini” 'a‘ ‘sectlou 1800
prooeodmg e “ e ) o "f :
The statute {5’ aflend as to the Youth Authonty
ward/s right to discovery in &'section: LlB(DO‘
commitmernt proceeding. THe issue Hag'not atisen in
the decided cases inyolving either Youth Authority
wards-of othét persbr.is"sub_yeet to comitiftmer We:
have; however, reoently oonsldered the d1seoVe"‘ !
rights aveilihls in JuVenile prooeedmgs I J oesZ.* \H
Superior Cohrt'(1970) 8-@al;8d 797 [91 Cl Rptri’
594, 478 P.2& 26], we hald that despite tredittna -
referenges’ts Juvenile prooeedmgs as "efiii" or
"essentmliy Bivily 1y nature, fhe! juvenﬂe eotirt .
"should have the same degr‘ee of dxscretxou y:CN:

i

.court in an ordmary crnmnal casé to perrmt upon i

profier showmg, dxseo\/ery ‘etweet the partres (3
Cal. 384t p. 801, See dlad; Iri i Dénnib M:(1569)
it 450 P.28 2961,y
Our determinafion that theGivil eovery stitites
werg mappheable o juvenile” prooeedmgé Wwas bagéd
in parf of the- Guiasi-ciiminal fiatite of stich:-
prooeedmgs nvolving ... 8 posé1bility ofa -
substafitial 165n of personal froedm " We also-
notsi, howsvet, thatd "need for- expeditlous and
infotmal ’adjudroations ... belish the %iddom ¥

. necessity of-any' indiscrimilniate apphohtlon of’ ew11

discovery prooedures M (3 Csl; Bd af'f p 801 )

n‘.\

The saifié considerations areptfeseut in other
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comumitment’ proceedings- the possibility of:a.
substantial loss. oft persgnal fzeedom and ;the need for

expeditious ad_;udmsﬁon. Thus, eltheugh:section. .

1800 proceedings: are nofjuventls, pmceeglngs, and
are, not cf immal the. samerdmooye:y;rigpts shouid ..

be, available do- adultg sgubject to,commitment.as e ;.

extended to Juvemles endsto.defendants in,criminal .
prosecutions,dn adul comnmment ,proceadmgs, oS
however; thecourtalso has dlSGI'BtlDDJ‘;Q‘ guthorizes:;!

upon A showmg of relqvm:u:e and necegsity; any.of.. -
the discovery fools avaﬂable in A civll action., ..

. ol el . ‘.Lr
Commitment prmcesdmgs are spacial proceedmgs
of a civil nature," (People v..Sucedp, supta,, 65, .
Cal,2d 483, 486 [mentally disordered sex - ., .
offenders]; In re De La O, supra., 59 Cal.2d 128
156, [narcotics:addicts];), The. Legislature has .
provided thatithe right to civil discovery shaH ber
#3710 accorded: in spgcial proceedings mcs;glgtgons .
where "it'Is necessary; to.de.sg; ™ (Code Civs:Proe.; ;
§ 2035,) Thus-the.cobirt isivested-withrwide ... . -
discretion‘to determise whether the<soriplexity of
the issues is such that discovery. is necessary:to the..
fact finding process ot to-the ekpedition ofthe , -
hearing, We $ee no necessity to accord full |
discovery tights afforded in eivil actions to' il
deferdsfits'in commitmeht procesdings, Inmioh .
proceedings a single issue is:to, be. resolved; f.el; is .
the defendant a person described by the stamte
authorizitghis commitment, The narfow issue. and.
the need-fofexpeditions adjudicatipnfuggest that it.
is not unreasonable to require & showing of
relevance and necessity as a prerequisite to a *
discovery order,

KL

1t ig lso reasonable to require that the same

- showing be made a prerequisite to,issfidnce of af™
out-of-county subpoenz in a section 1800
proceeding. Section 1801 provides that the court
“ghal] afford ... an opportunity to appedr in court
with the sid of counsel and of process to compel
attendance of witnesses and production of evidence, "
The requirement that a showing of relevance and
necessity be made is found in the statutes governing
issuance of subpoenas in mentally disordered sex
offender proceedings. (§ 6313.) In proceedings for
the commitment of imminently dangerous mentally
ill persons a similar requirement exists, (  § 5303;
Cal, Const., art. I, § 13.) In such proceedings the
defendant haa the same right to compel the
attendance of witnesses as does a defendant in a
criminal proceeding. As to out-of-county witnesses

- :Page9

t N "'E‘-".‘ T

in criminal-and juvenile ,proceedmgs the Pepal Code
provides: "NQ {person 15 ebligated to B,]:tt;nd .“unlass
the distance bs. legs than.150 m41eq from hig place.of .
residence to the place of frial, Gmunless the judgs,:
upon.an, afﬂdavit ot of the defandam, or hig: counge]_
.. atating that. he beheves the evidence.of. thc .
witness 48 matarm],, and his attendgnce at th
examination, trial, or hearmgﬂs materml A1

for the attgndance.pf the witnegs b (Pan.,,Code,
1330.) The Jourt.may properly quash subpoenag -
directed to local, witnesses, a5 to whom the: -« v, .,
defendant- needﬁmalce no such., showmgr(Pen- Gode, 8.
1326) ifsthe defendant fails to-show that the person
could offer relevant testimeny , (In re Finn (1960) 54
Cal.2d 807,4813-(8 Cal/Rptt. 741, 356 P.2d- 6B5]. )
1t follows that-where:a-showing of relevance and.
necessity.ig* prerequmite tor 1ssuance:of the aubpoann
the court may refiigeito endorse.the subpoena ifit
deams the shong to be madequata -
ai - W

(S)Appbllant contends that without knowledge ofnall
reportSvand recordsimade during: his Youth = s« .
Authority confinement, it wag niotpossible tg ik
comtrovert-the allegations 'of the-petition that-hewas
dangerous. He-cotnplains that-withoitt.aceess to-such -
records he oould not«ascertain ¢he reason:the Yiouth
Authority, Board thought he-was: dangerous; #3110 -

R L e OIS .
In an effort tordiscover thesbasis forthe petition;: «.
appellant sought by motion. to diseover the 1dentity,z.

. professional status, and mailing addresses ofall . '

persons who examined or dlagnosed him, together
with written:notes;memorands, and reportsui;
prepared by:such /pepsons,andyin partioularyto - -
discover-the content-of four reports which were
prepared-atithe AtascaderdState Hospital during.a:-
90-day period of obaervation that preceded the filing
of the petition. In addition, he sought to subpoena
the chairman of the Youth Authorlty, to discover the
names of the Youth Authority Board members
present at the meeting at which it was decided to
petition for his continued detention, the number of
board members constituting a quorum, and all
transcripts, minutes, notes, and other records of the
mesting, Both- motxons were denied.

The petition itself wags accompanied by & statement
of the facts upon which the board based its opinion
that discharge of appellant wounld be physically
dangerous to the public. The petition described
generally his contacts with the courts prior to his
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ingareefytion; the facts surr'anndmg the prasant
coffiftiitment; 4ttt ’nneﬂy Guﬁmed ithe! hlstory of*his-
confmemanh The' allegatxon t}mt‘Gary inet thEI'
standardifor cohtifiied detenﬂnn e EthIDD. 1R00.

jau i ody

wabcotuched in' conclisionaty languagsius severd]

evaluative reports Prieparéd by staff membérd of- the-
Youth Authiofity:and of Atastadsro’ Statd Hespxtal
were attiched'id’the patitlody ++ ot oo
Gt are - FEPE ] (RN AR 1 g

Ttis mpphrefit that dppslldfit's discovery Yeigideats”
were, far too ‘broady The counticould prperly’
assume thatthe ¥ighth Adithofity Board: members
whorvoted: t8 petition for continued contfol of " »
appellant had no‘personal knowledge’ bfdépﬁéllant. L
and that their-deécision was.based onthe.files.of the
Youth Authofity and .on the.fécommendations-of -
various professional personnel whoicathein. oostact
withthim. duringhis' commitment to' the Youth:r
Authoxity “Furthermore,the basis.of ‘their decision
to petition for continued control over Garyds s
essentially irrelevant to the issue to be decided at the
hearing on:the petition. It is not-wiy.the: Boarda ¢ .-

- decided to-petition;Hut what evidence the Youth™ -«; -

Authority-interids to introduce in suppoért.of itg
petition; that.is relsvant to: prepaning @ defense toithe
charge.-Inasmuch-ag' the guestion.of whether &
defendant isphysically dangeronstbechuss of -
physical or mental-abnormality: can.be antitipated to’
be a medical, psychiatric, or psychological
judgment; discovery-of mattérs gomg.bay@nd the

" basis of the antlmpated expert testlmony sy

unnecessary o ap e
The court prnperlytresolved appellant 8 discovery
requests by issuing a subpoene for Dr, Owre, the
physician whéboreiprimary responsibility for
evaluatlon of:appéllant .at’ Atascade.ro ardwho .

" g N B vr

":r{‘ s -0 . T o

g e o FE
[ R

Moo

[T - e o . K f
[ s

Wowo N

_ “Ppge10

became the; pnmary wimess on'bekialf of‘the Youth
Auithority . Dr« Owre. ‘brought with him %338 tg ihe’
hearing the- hbspital‘a file'Which the'cohrt orderad
copied forthe-recordi In-#iditlon; the Cotizt
appoiiited & physwmn to exerhifie dppellant-on bahalf
of the defensé,’ who' wat given rccesh to- the reports
of Br. Ofre; ifdlndiig repdits of the testg: -
adminiatéFedat Atasiaisrs He elso reviewsd charts
from both Atdscadsrb afid the Yoith-Authbrity,
Finallyyi the'¢burt-offered-to subpoena othapi
witnesses who miight have felevant evidence'as -
revealed by Dr, Owre's testimony, and stated that if
Dr. Oviie dppeared to be-shieldinig the identity.of -
any such witness D\ OWre g teshmony w0u1d be.

.strlcken

Appellant does not cbntend that he Bought Srt compel
the attendance of &hy' fmeh” petsons after Dr, Owre's
testitetry -was redsived, In the abeéncs of ary Gigh
request and of aiy showing. of prejudice a8 revealed
by an examination of Dr.-Owre's tesimory, it
cannotbe-said:that.the trial.court -abused its:-
discrétion inrefusing to issuge the additional.
subpoens-and-to pernut the requested ‘discavery.

r-‘ ' "o 'f’\,- - Jlll A
The order appealed from is;vabated .and the matter
is remanded to the. juvemle court forrproceedmgs ‘not
mconmstent wmth thig opu:uon. P S

Y b i
McGomb .T  Peters; T., Tabrmer, I, Mosk 1.,
Burke, ., aq_d Sulliver, rJ. i"eoncurred, *313

Cal.,197L.. - - .
In.re'W.

END OF DOGUMENT ... w0 +  .-in
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 In 1o EARLE STANLEY, GAVANAUGH, a
Person coming under the Juvenile Court-Law, .
THE PEOPLE, Plaintiff and Respondent,
. V-
EARLE STANLEY, CAVANAUGH, Defendant
. and\,Appellant_..,..‘
Ly g H DI H

Civ. No. 22056

District Court of Appeal, Firat Drstrrot D1v151on3
£ ‘California
o N “," ) |l|l

T B N

P
W T

(18, 1b) Delinguent Children: .. §  31(4 )-Youth
Correction--Commitment-- Extendmg Term,of °
Control,

Welf. & Inst. Cade, ..§ .'--lrSQO,.requlrmg;ﬂmt i
petition:to extend contréliover one committed to the
Youth* 'Authority ‘berfiled- it least'00 dayk before the
chscharge date veuts gdnsdmt’lon‘m the’ oommittmg
court to fiéar and detetﬁﬂé‘ & titiohs ﬂleti
thereunder “““

3odTi

See Caliur Zd Dehhduentt Dependant, nnd

Neglected Ohﬂdnen. 8 23'

3y Del“hig“ {#ént Chndreu

e " N A S TS
(2) Delifiguent C’Jhﬂdrenn‘ S ‘§ 31(4)--Youth
Correct1on--CDmmitment--Extendmg Term of
Contrét, + - L
Procesdings to “Bxtent the tefm of conh:ol thr one

comitiitted £&'the' Yottfh Alithofity"are’eivil m'nature a

and desxgned to uerve thié spmtual emotlonal

meital and ‘PHyHICA! Welfdre G il ifiin6t And the -
bkt 1nteres’fsﬁof the stn‘te (Welf &Inst ‘Cotle §
s o . ,'" e
o @ '''' 31(4)--Yourh
Correc’cxon-—(?omr.rr'dnnent"-Extendmg 'I‘erm ot :_'l" !
Contro

!‘lr

: Though 4 petltxon to extend the term of control overr'

3

one commrtted to the Youth Ao W
wrthtn the 90 days spe,lfi;; ,d ﬁnPW “lfty& Ingt, |
§ 1800 this error drd not deprwe the coutt of
jurisdictipny the statute does pot purrport 10 restriot ‘
the court g ,pow?r to ct where the petition i5 not .
timely fﬂed, ar is, uny penalty attached for -
nonoomplianc S ;.

e Contrplss, oo
~ . One over whom the Youth Authority § control was

May 12, 1965, e . u

EAOIDBLL 5

rage &/

g “__ 1
) e & t . R Er
(4) Delinquent Children- §  3(4)--Youth
Correctron--Commrhnent--thendmg Term of

'

extended heyond his.21gt birthday,was.not

‘prejudiced,by,faﬂure 0 fﬂe the, petition for extension
~.of control B0 days before hig discharge date,rwhere
- it gppeared. thpt the court appointed coungel. who.

properly repreﬂented the youth,that, adequate ﬂme
was allowed to prepase opposition o the petitron
that the hearing took place five weeks after ﬂhng the
petition,, and that: the hearing was full, complete and

~fair in all’ respeots

(5) Dehnquent C‘hﬂdren 31(4 Youth :
Correctxon-Comnﬂhnent—-Extending Term of . .
Control.

Notice to, a perent, gerved: by mail iy the manner. .
prescribed by. Lode va Prool uf} 1013 of g, heurmg
to extend the term.of uontro]1 by the. Youth Authorlty
over a youth prevxousl_y T %317 ooxmmtted is
presumed recetved; absent sufficient eyldencetn -

overcome the presumptipn, the: certiﬂoate of service -

by mail suffices tp establish servtoe (Code Civ.
Proc., § 1963 subd 24 2

(6), Delinquent Chilaron,, . § . S1HYouh

Gorrechon—-Comm.tnnent--Extendtng Term of. . .

Control. Cow v
Ink proceedmg tp extend the Youth Author,ity s

control over a youth prevrously committed, though '

notice of the hearing was not givern to his father, the
court!s.order.extending the term of contrelwyasnat .
mvahdated where It nppeared that the ,youth yvas

represented by counsel that no obJeotxon was rzused -
by the youth or hig, counsel, that witnesses: produoed

by the People “Were crosg rexurruned by the youth
that he prod ed orie wrtness, thg't hi v
argued. t the rssues af 1ength unde the crrcumstnnces,

the youtl:\ wuwed any, r1ght {0, pbgect to.the faﬂure o

SEIVE, nonce of the hearmg on his fﬂ.t’herL -

(7 Delmquent Children =~ § 31(4)--Youth
Correction--Commitment--Extending Term of . .,
Control, o
The record of g heaging to extend the term of

control, by the Youth Authortty1 over one prevrously :

commltted did not gupport a olah‘n of b;gs by the .
trial _)udge whaere it appenred thet the Judge nslced ‘
questions principally related to ‘the edequaoy of the
Youth Anthority facilities to care for and treat-the
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youth offender and thet there was no claim of bias _
or prejudice made at the hearmg AT Tl

+ i J ™ R e T

(B) Judges § 54—-Diaqua11ﬂoauon-Txme of Ralsmg ,

Objection,’’ -

Generally, the lgshe 6f- e ’oias afid: prejﬂdice of 8
 trial'jiidge must be raiged ‘wheh: the facts firgt"
bectime knoWn or'dt lesst beforé the maftsr s

submiifsd for'8Eisloh beckise s party should Fi6tBe

allowd to gariblé on'afavOiable decidioh" and’then
obj eot it“* dxsappomted' in (48 resuit; ‘
oo

(9)“’Const1mtiona1 Tew § '147'--Unjform1ty of
.Operation--Exempting Particular Casét. 2
The Legislature may recognize degrees of harm and
may confing td restrictions to' those classes of dases
where the Hé6d §°debied to-be 'olearést

‘ (10) Gouatlmtlonal LEw.§ 150%Claiification. «
The" power bf the Legislat.ure to classify & broad
and its exercise mvolvea a Fids dlscrehon i

anle dpaenty e -

(11) Délifiguatit Gml&ren e §-' 31(3)-—Youth
Correohou—-"’ahtﬂtyL of Statiite,”

By Welf, & Inst, Code, * §‘ § 1‘800 1‘803 tbe
Legislature has determined that society neéds
protection from young persons committed to the
Youtfi’ Authority where, at the'tima of their réléase
they are phiysically darferons‘to the public because
of mental or physical deficiency, disorder, or

abnormality, guch’ olassiflcahon 18 uelther hrbitrar};

nor unreesohablé T

(12) Deliniguent Chﬂdreu w8 31(4) Youth

Correetlon—‘-‘Commi@ent—-Eerndmg Term of

Contrd]y W

© InWE "& lust. "Code’ § "1860, concermng
11 | of fhe tetdl of oontr‘of‘ by e Youth

8 .‘,':o‘Ver ons wih £ ‘gtal of physical -

deﬁolency 3

’ l‘ 1
T8t oné’ "ph moally danrerous," suoh’

. phirases dfe suhjeot t& reasonable defmitlons may be
*318 readily applied, and"do ribt fndice tive statte
uneonstitunonally vague,

~ RCYEIRY

SUMMARY" e

“l
APPEAL from & Judgment off the"Supenor‘ ‘Conirt of
Sonorhe’ (ﬂounty extendmg term bf cohtrol over &
youth tommitted td 'the' ’Youth Authomty Hiliiard
Comstotk, Judge Affxr'

Vil

COUNSEL

“Page 28

A

Winfield W. Fostet! undér appoiitmient &y the -
Distritt Court of Appeal for Defendant Hnd:

s W

Appelignf, @ ¥ e

Thorias @ Lynoh, Attorney General  Albert W,
Harris, Jr., and DeraldiB/Gtanberg, Deputy
Attorneys General for P]aintiff and Respondent.

SALSMAN T,

This is an appeal from a Judgment eutered pursuant
to sections 1800 through 1803 of the Welfare and ~
Institutions Code, [FN1] extending the control of the
Youth Authority over appellant for & period of two
years beyond his 21st birthday. [FN2] i+~

\ FN1 Al section refersfitss ars to mé~welfafé and
Institiifions, @ods; unless othetwige-notad:"

FN2:Ii suitifridry thbse sections authorize fhe . .« -
- committing.sourt, om:application of the Youth
sAuthority;4o order.continued detentxon of:ener |
:\preyiously, oomrmtted gppq 8 s)lowing that
dxschnrge of gueh persop wqtﬂd be. “physically
dangerous td the pubhc bechiige of the person, §'
mental or physical deficiency, disorder, o
ebnormelity,.," Notice to the aub ect, or to his
parénf or guardmn-if K¢ 6 & niinor, 48 requlred At
the hesring upon the application‘thie person whose
liberty is involved is entitled to be repregentsd by
counsel; end to appeal from tiie oourt's prder:
oo v
Appellant was oomnutted to the Youth Author;ty ,m
psyoh.tatnc exammamog up,on hiq adr_russxon. The—
examining physician, conclpded. that he was-thena:
dangerpus, perpouraud, "gble,fo,kill, someone " -Later -
examinafions by vagious. paychiatrists copfirmed thig
svaluation. From the time of his reception by the
Youth Authority until December 1963 when the
order hierein appealed from was made; appellant was
transferred from the Receptxon enter At Pex:lcms to
the Fred C. Nelle§ Sehool for Boys, fo the Prestor .
Schoal of Industry, end finally th the Deusl M',':*
Voeatxonqi Institute at Tra’oy pur_ing Msﬂﬁle‘t diteh
he' was paroled threg 'and éach’ tlm,e ; ,parole'
WaE revolced beoause of faiﬁ re ia} adﬁmt in BDCler

Control of ‘the Youth Authority over Bppeiiant
would ordma{'ﬂy Tiave deissd pon eppellant’s 21t
birthday, bt &5 tht defé"afBrodchéd it'apptared that
appellant was not prepared to make any successfiil
adjustment outside .of some correctional *319

Clépr. © Bincroft-Whittiey and West Gzodp 1998
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facility, The Youth-AuthorityBogrd therefpre .
resolyed-to; seek continued. detentton of appellant .
under authority of. the cited atatutea, R -

RN

Y
™y o .|| N l, "

i I # * - o

At the heap,ing on respondent'a petlnon there ,waa

evidence, including testimony, fram. a, psyohlatnst fo

the general effect that appeliantwas then montally i
unatablp, &ngythat: his. release-would be ,ph,yarcally
dangerousigo the public, Other wlunesaea testlﬁecl o
end. dooumentary, evidence was rece;yed At the

conoluslon of.the, heanng the coyrtamade:dts. order -

'extengllng the, oontrol of-the Yputh: Authpnlty over .
appellant for two;years beyoncl his 213t blrthda,y
o R * .
Appellant firat oontencls that the eourt haeL;no
juriediction.to issue jts orderfor his oont.inu_eg:l

detention because respondent did not-comply with

procedural reguirements doncerning the filing of the
petition, (1g).Section 1800 reguirea that the patition,
be flied at!leaat:H0; days before the subject's date of, ,
discharge. Heresthe petitlon was filed-less than-60-
‘daysbefore  appellant's . aeheduled date.nf relesse,
Appellantanguesithat.this failure to-comply. with the ,
50-day reguiremefit of+séCtiondl800 divested:the
court of Jumadrononr He urges thatithe 50-dey périod
established by thesstatute- -operates in the'same

fashion as a statuté of limitations4n criminaly oaaoa,ml "

where the rnrimng*'of the' atatlite,gagainat a charged -
offensefoperates tb deprtve ‘the: courtiof jutisdiction.

(See*Wrtlmn,wGal Crlmmél Procedure (1963) §:204,

pp. 151-19%; and daskieited.) This kot corteet.
Appellant was originally committed to the Youth -
Authority by the juvenile court. (2) All proceedings
leddifigiup to the-obder:here. challénged. took-place in
that court;+Such proceetingsiats civil ifinathte; - B
designed toserve whe spititual, emibtidndl; tnental
and physrcal welfdre 'of thie mithor And the best
intergéts of the Stafei.;." ¢§ 502; dee Inire lohnson
227 Cal. App:28'87, 30 [s*a @4l Rptrmosf‘ Hib)'
Section {806 vesta junsdmnon inehE oommlttm
coutt’to hedt'ntid tetetriing p’e'tltlona ‘ﬁieﬁ e
thereunaer (3) Althl)‘h h the thltiDh}WﬂB not tlmely
filéd, Hhls effor afthor ey v" tﬁ"' ‘tof :
jurisdictotl, The atatute tl Ehhaf purport o restrrct
the, court's powet‘ ty aof where the etltiqn i nbt"‘
fiIdd Withid the stated paﬁdd of ) daya ht ls“any
penalty attached o ’r ﬁbh&omphadce T‘bﬁs he courl

bad jurfsdiction and atithorify to sshe its orcli”’m
d' i

deapits respondent‘é fal.lure to fr e the petltxon witlnn

the atartecl timE. e Cpra

in Hedlands etc. séaelerﬁié;._. v, ""slxperigj."f,fg’;ee'rjt';,"'20‘

. ..Pag‘_e:‘zg;

-0 . o, s
et e MK el

' Cal,2d 348 [125 P,2d 490], our Supreme Conrt,

reviewed & Judgment. olalmed to, have been rendered
in excess of the, trlal court's : -, %320 jurxadlcnon
because of plamtlff g fallqre to oomply wlth
statufory, ‘requ,ig‘ ent respeetmg the lllng p%a
verified olarm( he court sald at pege Booh “But not
every | vrola OIL ¢
Jurlsqxonon on the par f ey N
here, the statute npea not reatript ihe poweg of the .
court but merely gefs v up i condition précedent ..

we think the. vlolatlon of the statutoryuprpvlsron
oonstltqtes* e‘h error of law rather than, exceqs of .,
Jmlsdrotxon w (Spe qlao Gatrlson Y. lloutlce g

{

.Cal. 2 430; 435436 [106 P.2d BB4]{'] Wilfidm, Cil."

Procedure (r954) Jurmcllotxop,‘ F §49 52,1 BP.
320-324.) Yo .

Y ...l

(4) Appellant alsp olpnna that even lf the eourt drd
have, qursdretlop, to enterta,rn the\petltlon, “'
nevertlrelesat geppondent‘s farlnre £o il tpe petition
at leaat 90 days bpfore hig date, for diaoharge caqped
the court to ,ponduot the hearmg ln " haste wh;cl\rm\,,
otherwise Woﬁl(i not hgye,beer. neoeaqa,ry, LA
appellant's prejudice. There Is, normerlt 0, thls
contention, Res fonden s patltton wag, liled
Novemb '12, 963 'I‘he court appolnted oounsel
! pr ,‘ted

it e ' ,;

allowec‘l for tlle%reparatlon of Spposition to lhe
petition. The actual hearing did not take place lunttl
December 18, 1963, The drapseript of the
procee mgs re als that 'the lxeari'ng ill,

complets ancl fatr' in aiﬁ l"e'sp'e"' We‘ ind 1 othlng'ln ‘
=0 'fd to suPport ap pélla t‘s el lnl of pre nclioe
becanse fhe petltlon't"vals*ﬁ‘o l fl cl. ' "~ i

Appellant next con engla there Was Y f‘axlnre“to glve
e, a8 foiied eif ‘é’ ‘bti '1ao“r,.
The evrdence waa 'to the e oot"th nt

mailed notich éppeﬁanf(‘ i
not & od, Dﬁd.w}. Bl
seryice & 'ﬁ'fafth

iog 0 on'appellan’ eF. Ths ghefd
mdreates thal '_he atb ooﬁld not be oun 4

Az ra?*». PraiEes DI‘I)L.,”
given for purposes of aervrc o .
1 ‘ '..,-'.l'.' AT
5y §erv1oe of notxce of hearmg waa propefly rflr?de ;
upon appellant 5 mother. The irobf bf aérvro m/”

mail 18 dithibiiatigd by ‘e deo‘lt{natton\ bf & deputy” )
clerk of the juvenile court, mads ih fill SoMpliancs
with Code of Crvﬂ Proceclure sectlons 1012, 1013

and 1013 (G, Welt; & Inst, COas"y &653 6 &),
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these provisiong oflav:dsny hinithe: egiiali;’ - .

protectionof the awe:in Yiolatihof tha\vEuutteanth

Amendment to the Unifted Statéy Constinticn and 5"

. article IV,-section 25 of the Callfornia Constitution, .
" S B . g

. ’I‘he notica, aarVe‘ by 'maﬂ inthe man_n‘ r';dascﬂbeﬁ

presumed to bava b‘aen receivs
§ 1963, 4ilbd, 24/ There ‘i hbieVitieiio o
o thil prestmpt b

ordst. Aﬁﬁeﬂau Whe reprasaufeﬁ ,_
hearing. No objection on fhill T{ouid ‘was ramed by
appellant or by his counsel, On the contrary, fis " '
mattergpmceedad fo: a fulband complete hearmg. L
The Witnskieh T produibef b sBondst Avers SRtk .
examined: by i ﬁp'

ong' WitHess
v bl

f’céursa it i rfgue that'a pt¢ ‘ané”i ¥,
conﬁuct iy not»lin’ii i:toyoung ,ex;

o5 i 1ondth,
presehﬁ“’b f E
have had'to’ ebjeé
gerved wWith ﬁ’ét}

Dbtk

trial "jiz ii mc gu stio
had & Fght to d‘%
in all. respects.

smdu,',' "I}h & B

W oe g

facts which will
, with

knowr} ”‘\ Gl an
Bubmit%e‘ﬁ ui“o}:c' ;

xl’

of the'ieg aot-and ei
s{cition will nof tberai"ore be disturpet
is palpably arbitrary in its nature and neith

pellan nsfnitonality 'of. sectinns - founded-ypg auppﬁi'te;"d.:by,feaébﬁ M (11) Here .-

1800 through 1803 o to grounds. Firgt, he says ' the Lagislatite has datermmed that socigty neeés

COpr © Bancroft-WhitueS* and West Group 1998 v
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protection from those young persons committed to
the Youth Authority where at the time of their
release such persons are physically dangerous to the
public because of "mental or physical deficiency,
digorder or abnormality," We think such
classification is neither arbitrary nor unreasonable,
On the contrary, eppellant's continued detention is
supported by reason as well as & hunianitarian
consideration for his own welfare, Although
detained, appellant atill has avdilable to him all the
diagnostic and treatment facilities of the Youth
Authority. The object of hig detention remaing the
same, namely that he ultimately be returned to and
egsume his place in society without danger to
himself or to others, *323

Appellant also contsnds that the cited code sections
are 80 vague a8 to violate the due process clause of
the Fourteenth Amendment to the United States
Constitution, He bases his argument on the
propoeition that the phrases "physically dangerous"
and "mental or physical deficiency, disorder or
abnormality" as used in section 1800 are equivalent
to the phrase "inimical to the public interest," held
unconstitutionally vague in People v, Saad, 105
Cal.App.2d Supp. 851 [234 P.2d 785]. But the
phrage "inimical to the public interest" is difficult to
define with any degree of certainty and even more
difficult to apply. (12) On the other hand, the
meaning of such phrases as "physically dangerous”
and “menta] or physical deficiency" is snbject to
reasonable definition, and may readily be applied in
specific factual situations. The facts of this case
offer ap apt illustration, Here the unfortunate events
of appellant's childhood are revealed in the various
reparts of psychiatrists who have examined him,
There is a history of violent events recorded,

Page 31

ranging from fighting with fellow inmates, tq g
homicidal attack upon his foster parents. The facts
demongtrate that appellant is indeed a "dangerons
person" and one from whom soclety 8 entitled to

~ protection, and in turn one to whom society owes s

duty to aid and help, We cannot uphold appellant's
attack upon the language of the statute on the ground
that it is unconstitutionally vague, (See People v,
Levy, 151 Cal.App.2d 460, 465 [311 P.2d 897},
Minnesota ex rel, Pearson v. Probate Court, 309
U.S. 270, 273 {60 S.Ct. 523, B4 L.EBd. 744, 126
AL.R, 530].)

Qur review of the constitutionality of sections 1800
through 1803 is limited to a consideration of the
objections raised by appellant, namely that these
provisions of law deny him the equal protection of
the laws, and are so vague and indefinite ag to
violate the dne process clause of the Fourteenth
Amendment to the United States Constitution. No
other constitutional objections have been raised or
considered.

Judgment affirmed.

Draper, P. I., and Devine, J., concurred,
A petition for a rehearing was denied June 8, 1965, .
and appellant's petition for a hearing by the
Supreme Court was denied July 7, 1965, *324
Cal.App.1.Dist., 1965,

People v. Cavanaugh

END OF DOCUMENT
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Loaaped i fead /e 1"&.‘ 1
beyond the dé{e.on rj%}ﬁl? thmg%?r{ge foiiian
‘been confm%é o dtie miximitin period fof i
adult could ha nced, 1 i)f'xso(n,‘The
Court of Appeal:is ptory: wﬁfr;df o

: ',142,»0:11 App.3d 29

190 Cal.Rptr. 721
(Cite as: 142 Cal. App 3d 29)

Y.

THE SUPERIOR COURT OF LOSANGELES
RNAL D., Renl Pamty R

COUNTY, \Respoudent' ‘
! 'f o ﬂn R LAV S
Interest.

o e, it St e

l-\;-.l.'.v ; va. o, 67975,

Ke . AL W, -
Court- of Appeal Sesond sttriot, D1v15101; 4,
PR Cahformar Lk

e

e hprn, 1983. S

i

SUMMARY

[ 'H
The Peopla!petmaned the Gourt of. Appeal,xfor B
writ of mandate after the trial,court ordered the .
dlsrrussal of an apphcatmn to extend the

.....

offemdenl(We]f ‘& Inkgt. Gode §r1800),~.0n grounds
s fE ME g dly

it had 6. Jurxdmctxontto authdrize. cm:mmtment

e

mandate:direeting the mml«coum‘t to, 'conduct a .
hearing on'the.extended; commtment -application
consistent with its opinion. The court held the rule
that a,juvenile may mot be:comifittéd fopimny period
of time loriger thatt' that for, whichi-anadult 74y /o
countenpaﬁﬂ ebild: b unpnsaned ‘for the saimg .
offeriae ithits only the'petio o ifitia) deténtion -

whigh mn)’ 'be served by & yotithful tffstider, It does'

not limit or otherwise affect the potefitial duratiori .of
extended commitments on a finding of physxcal
dangaro\hsnéi’;d to the. pu‘bhc Hueto's mental . " #
defmxeﬁby Br hbmoﬁnahty Hiig,: thé it held the
tridl court-éried in ordermg the "applicatiohy’ - it~
dismigsed.; ‘Hofvever - the sotirt alsé-held'that, unlass
he waived It) fhis: Juvbiile wisSntitled to'd- trmluby
jury-on'the’issue-of HafgeFeiisnesd; that-tis,”
dangerousness~‘1;nu5t-bele§tabhs"hedﬁby 'proof beyond‘
al;easpnabla dotbtnd, that he- couldiotds <
itivelintdrity ddi‘fﬁﬁiffé’d:@ri«myt’lji‘l‘i‘gﬂesér-tha'rifa gAY
upanimous jury verdict. (Opinion by Woods, P, T.,
with ngsley and McClogky, I7., concurrmg )

AU T e T e .'~.‘.':-.;|, B

I-DEADNDTES SRR

e P i

1asmﬁed to Galﬁorma ngest of @fﬁcml Reports o

° ‘ A

',' THE PEOPLE, Petxtmnen, e

I R P

EXHIBIT C

(1) Dahnquent vDapendent and, ag{epted Chﬂglren

I outh Corrqsc“ pg—;Commﬂment
to Youth Auﬂmmty\«E:;tansmn of @ Commjtmentq— .
Danger:to Pubhp LTI

In proceedngsuto' extend | Juvenﬂe a cummmnam'c

to thelYouth Au;:horlty en grounds hﬁ, Was psychoﬁc -
and oo} 3()f dangarousr/fo;‘ relense. (Wblfx,& Inst. "
Code, §,-1800 et s8g:),’ ths trxal eourt erred m -,
conclud.m,g {t-had no, Junsdiotimn 10 autharlze 4 ;;h ,
commitment beyond the date on which the juvenile
would-have beén,confined.for the maximum:period: .
for which. ari aduit fop}the same offense,* conld have
beent saptenced o, pnson, a,nd 10, dxsxmasmg the
extended commitment application on such grou_nd
The-ule ‘that,ga Juvenﬂg may. not; e, aommltted for
any permd of fime lohger ths.u that for h1

adult counte:pam could»,be mpggpmd forffthe same
offense hmi\;a only the pemod of mitxal detentmn

which magy, berparvedvbwa youthful offender Y
pot limit or- otfmgwiae affect. ;
extengieq ‘cbmm"i,mia,g . 3

dangercmsnesé d:o,the‘ 10
deficiency or abnormahty

[See Cal.Jur.3d, Delinquent and Dependent;. ..
Children, § 119; Am.Jur. 2d, Juvenile Courts and
Dehnquent and Dﬂpendﬂnt Chﬂdren, § 33 ]
W e e e

2y Delmquent Depeudent and Ncglected Ghﬂdren
§ 36--Proceedings--Youth" Correctlon—-Comnutment
to Youth Authority--Extension of Commitment---
Failure to File Timely Application.
The irial'court’had jurisdiction.to entertainzan
application to extend & juvenile's commitmént torthe
Youth Authority on prounds he was too dangerous
for release, even though the application was notifiled
at least 90 days befors the time of discharge
otherwisereguired (Welf, & Inst, Code;- ':§. 1800),.
where such: 90-d#y' pro¥ision -was. hot-fiirisdictionsl,
Bveti asgummg' congideratitns df'dueﬂﬁhbce‘ss
fequirsd 4"belanting: ofuthe; ﬁra;udioml ieffest of the |
delny against the juauﬁcatiori therefof; thefour
weske expendsdfrom theitime:the Youttiful -
Offerider Pifble-Bodrd cidered e petition)dn;.;
documeuhng théflesd for ar extendéd commitment
Wae not wiitéasontble, Furthapithe: fecord refladtsd
o prejudics to the juvenile by, thue of thé late
fllmg

. L N 'T‘,’ 1 -, . ,“;(,
{3#, 3b) Delmquaxit); Depeudent -and Neglacted
Childrer § +1B=- Proceedings-+Right to Jury Trial---

Copr.'@ Banor6ft-Whitnsy and West Grotip 1998
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Unanimity Requirements

Conl ié'tont wiiﬂ brmcxplos of*éhuil protebtion and
e proctss,; this Erierided commiitient of -
dangeroukyouthfil offonder‘(W B8 Iust Gode,‘ §
1800) muut be baged on ) unammousljury varchct
unleds B4t s waivet: ' Dangbtohs’ youth.ful
offendofﬁrhre"onﬁﬂed to vtho 'sam'e' B
protections A Hien
narcotice dddicts,’ bof.h of whom et EafiEd o % *

unanimous’ Yerdictt pmor ta. mvolunia&‘y oonirhjnnent '

Hol! , FELTRNRE LETS r;\ s i gy W

-

(4):Délingitent, Dépéndsiit;- and Nogloofed Chifdren

§ BG»Proceodin'gs #Youtl Gotrettion 4 Cofmmilfient
to Youth' Auﬁlorii)f-thensxon*’of Cottinifnt-
Standard Gf PEOGE, et et gl
Consistéit lititub. proooss*rezimréments ‘tindet the'
gtate and{Bderd] Constlmhoné, ‘thé extendsdi~

corttistitilent.ofd'd gerog” youthfu‘l oferter

[

(Welt; '&"inst.“ "4 1800) must 'be Jusufied By -
proGe boyond B Yerso Lbl’e’yclinul:»'% So ds: aﬁub‘hn et
impatrit "’31‘1 'filﬁerﬁ) b f x
mvoluntary [ mnu:nont ma}l ‘1ot be supﬁorted on

Ve it

any lesser*dtatd fardl tRaf proof beyond g reaanable N

doubt.

COUNSEf! w .« o W fvwd t o2 .

i SR HE TR TR A

Robert H: thbo“éinn, Distitk: Attorney Donald J.
Kaplan and Dirk L. Hudson, Deputy. District
Attorngysy Tor'Poﬁﬁonen - " L L

W o

TN . G e e

No appbaranoe for Re,sponden‘b -s“-\" SRR
e el 0 \.ﬂ .
Lloyd Jeffrey Wiatt and" Riohard E x’Ross for Real
Party* m,Intorest"
" s S AL AT "::f L ,E."., ‘,":ﬁﬁ
WO@DS” ’TJ Sae T A T "f‘r
I TIE '_“‘ i He ‘ s ey T o,

We'are presonted ‘with a‘petition fof Writiof re -

mandate filed.on befidlf ofithe Peoplé of the-State of .

Californip,-seeking the annulmiet of-a:tfisl court.,
order dismigsing-aniapplication to extend the tirhe of
Youth Authority cotitrsl oVér Vernal, D' j-the, real -
perty in intgrest:'We'issued & stay ‘6 thig: ‘Buperipft

court dismissal, snd- orderad that: Vernal'®D: not be.
released from. oonﬁnoment under the. .Clah.forma s
Youtly ‘Avthority. oommitment, pending;reselution. of
the within writ petition:*, ...« |

i
'

We have concluded that the trial court erroneou.sly
dismigsed theapplication to oxtend Youth-Anthority

control. We,accordingly igsué a wrif of mandate,

bnnguino" TG

; LA i .
b T . e
. SN}
) ‘“ ¢

_directing the supemor court (o conduct a hearing on -
the People § peﬁhon Poie

In‘ \{i ""s}t 1980 Veihal ﬂ 'waa Hoinnut“cad fo ‘tbe
Califor”'a' Yoiith Authonty for W pstiod of threg
years, with credit for provxous time in confinement,
From the time of his cotimitment until the fall of
1982, numerous mcldents of assaultive behavior
were reported concommg WYérnal D, In September
and October 1982 reports were submitted to the,
Youthful ®ffondor Bartile Board recommending
" extended commitment, Biiféinnt to Welfare and

Institutions Code [FNl] section 1800 et seq., on the
ground that he was {6t dangerous for release. [FNZ]
%32

PN1 All roforances in this oplmon to code seotxons
ahidl] refét totthe Wolfaro and Instirtions Cote,-"

o

 tiless! othorwise otated sl 'e"" B

cden, i ) P LT,

FN2Stction' 1~§OO provxdos, in patt: “Whauovar

. the ¥outhful Offendor Pu:ole‘Board determiifiss, ;
that the xfhgonarge of 2 perspn,from,th e, £ oontrol of

i

e X, A“ Vonty,*.. f ould ‘be, physmaﬂy

, Gafigerous t0. ig b {:augo of}tho pergon s,
mienta] of, ﬁyé rjéf' o Ency ordgi
b o"‘nxtsf the’ d , Hirofgh i ha““ A "hau

el 0

A d’
maks npplioatlon %5 the. oommitung“obux‘t for an’
order. dirébting thatthe; person remain Hubjéct. to '

ek ’_'l of th’é, Hiithofity baybnd such tim, 151
i e i St -n.ﬁ-“
On&November 181982 thr: bogrd Aordered that =i
Vernal D. beseturned 40 caft forextengion'of- -
jurisdiction, ‘bagadion his; psychotio concht;om At
petiuon forgxteBied coimmitment wag filed with- the
guperior court b}u the district attornoy B of,f,loo oo
January 6, 1983~ sradhin .
e fT e s Tl el gagn u‘ et
At the timg: of tbo heanmg'og the petitiony: tho mal
court dismigsed.th® petition; relyingen Pepple v,
Olivas (1876) 17 Gal;3d 236/[18L CalRptr, 55, 551
P.24-3751"The;court. conglyded thatNetnal D4 on::
Marehis, 1983; Woilld -havo,boonconﬂned to the -
California Yolith Authopity fokithe maximumn penod
forwhiich:an adulb piild Have been. sentencedyto; .4 .-
prison, Thepafore, the court: copcluded that it-had - no
jurisdictiori‘to authprize ‘oomnﬂtmontnboyond March’
5. B it b T

"
1B

' i H ' ,-A.".{'H\ﬂ('_ ot
(l)We addross first petitioner' s contentlon that the
trial court improperly found extended detsntion to'be
in violation of People v. Olivas, supra., 17 Cal.3d
236, Petitioner correctly assérts ¢haf there:issno.
merit to the trial court's concern that People v.

+«COpT, @B’a’noroft-‘Whitnoy;..‘and Woat:"Gfoup‘IQ,QB |
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011va5“\supra iy prblbited the eXtefided commitment::

of dsngerous persdiy.: The Coutt' inFOlivas hield tfhat i
8"y eitthfnl offentdastmay tiot be: comitiiittedjtoithe 7
Youth Aﬁthorify forang peridd.oftims Ionget than.:

that for which/Hii ‘adulf‘counterpax‘twwould ‘have beeri-

‘ sefifsnoed. to‘gzulnfmr pnson‘fon the'same offenseiThat
holding} affectmg cominitierits ih Grishitaly, 24 .

proceedinfs; is bf niEBnseqtisnce it exténtetd 4t -

involimtaty:comfifiitment hrocéetings;i instltuted (s )
provide additional tresirientito ‘ﬂangefdhs ersons:

DR e b Y TR

Inslsivie GatydWer(1974)5. Cahsdrs%‘ W0LPE

Cal Rpti: 1, 4B6%P.24 '1201] /the Supreme Court: s+

considered" the: constltuhanslity ofpfocb‘dures in 1
settion 1800 ef séq.jand:-observed: ! The'igsue:is.
whether the statatoty schets Heré'challengsdia) -
- “iprigent"-petitionet Yasa:ciliingl Van@)
constitutes "compulsory treatment" of pstitionéras a
sick person requiring " periods of involuntary
confiﬁjémﬁiit'.,';"fﬁdvifﬁbidn.i] ﬂ«’hé'@uestid'rﬁiszessﬂy s
redalved) fofthe TegsldureHas been at- pams to
asgsure+thit cbnfmemenhpursuadt-,to secbions"
1:800-1803'5liall"be-only fofithe purposs-of
treatment. " (Sée' ilsa Peopls ¥ Smith (19i7 1) 51
Calidd 398 . [96‘(C§al‘Rptr«' 18,#86:P:24 12184 .

o M e R A . 1y e -m .,“.,,Fg-,',i 1o ,\,,}H
The:Bitpreme- Cm‘urﬂ:mﬂGsry W:ldlscussedithe Ty
"demonstrably-civillpurposetof sections1800-1803%
(5 @kl:Bd at p:1B02)and concluded:that commitment

beyorid the ipetitionér' s norimal teleate: date <bacause -

of a ﬁndmg of danger:to _society, 'violated nelther:
due prodess:ior equal protection; se lengzas:the. ¥
petmoner was\provxded with: gfight th%rial by jury..
T PARRI N J ive ! (_ 1[1 " ("H",l“ Ly .n-\.. )
Ths trxa] cousltapparently: beheved thatri(thas B
rendered some years after the Supreme Court's
decisionin Gafy Wi, mvahdataduts conelusions. «
That it-did 10t doso,i5gvident: xfrom nUmerous. 4
recent:California: -Suprene.Court 'decxsmns w83 .-

«
i

citingywith: approyal ‘both:the extended: comtmant "

procegding ins BBthD\'lBGQ andvthis holding in. Inre
Ga;fy"W:f, P U T g e e RNy
) IR TANIR
In In re Moye (1978) 22 Cal,3d 457 [149 Cal.Rptr.
491, 584 P:2d-1097], the Supreme Gourt established
acceptable procedures f@r«msmuﬁppal confinement-.
of: pepsons, gommitted,to the:Department;of Heslth ,
fo;llowmg fheif. acquittal of thmmg) sharges dup.to ,
insanity. ’I’he cqu;t‘ﬂanpmgrated (pthgr p,pp;‘oved.( i
involuntary,; prpseedxggs ag followgp," In;addmoq to
tha ppasentMDSD qggggr@, we. funther note 8,
geuera} anci gpawing leglslative pattern 10, prac),ude
or minimize the risk of an mdeﬁmte commmgent,to

: authoy;za dlsmxsss} of the > yith

Cde o, Paged.

sy ﬁ ""H."'{F'Il:\‘ e Vs ST

state-instimtions by-requiring periodicreview.and - |
recommitment-hearingg in which/the"burdenef = -
provirgihe diingerotitngds of the committssls ¥4
condition is placed on the state. (See; Welf. & -Insts:
Codey§:'1800 ftwosyear extended commitmentfor.
Youth Authority Wetds deemed-dangereus i the
time of dischargs], 3201 [three-year extendead
committmetit-fot narcotits addiéts-not cured Hftsr
seven-yeat:initial committrient] #4304 [ P8 st 5.
cofArhifmEntt of-ddngefous: 1érsons limited -to: 'tunaty
drys, -uinless nefy {firéats orihatimicoeiidi 5361 [ates-
yeEr comimitrefity ofqegnavely disabled Persois, urless
new petitionfor conkervatotkhip flled] 650041 [one-
year commitment for mentally retardéd pergonge:.
uniess recommitment justified], 6514 [one-year
comtiitment fordeyilopnientilly: d1sablec1"paﬁsons,

unless%ecbmmiimemt Justified]fé)
el .

Similafly in Conservatorship of Hofferber 1980)
28 Cal.3d 161, 172 [167 Cal.Rptr. 854,616 Pi2d '~

. B36], the Supreme Court compared and con'trasted

the lsgislétive: schgtnes for the'Gontinued!: - L
confingmbnt 6f drmgerous pérsons,’fabservmg
"Variation of the'length diid‘sonditionstea. ‘
confinement, depending on degresé-f danger: » ¢
reasonably percewed as to speclal classes of
persons ls 8 vs]iﬁ exersms of stéta power Hﬂ [1[‘_[

renswﬁbl'e"{c"‘t‘)'ﬁmﬁﬁﬂeﬁté"ﬁfp rsdﬁs’ i nof guxl
by’ reason‘*o‘ffﬁsami‘_‘? (Pen; Cias," § 10125r Q),
mentauﬁ"&mfﬁ‘f b"i-‘é’d et EhAe s (MDSE: ;) ik
6300 et se mi ttedtsgﬂieﬁYO"%iP '.“ .

u'

) oM
Authonty (§ 1800 &’ ssq qupley g
Cal.3d 313, 317 ...)-in each c&se on pmof that they
remain daugerously dxsrurbf:;i " e e e

IA'

i fg;al .38, ggs hrmts -
9 hfu it _rs on, which
£ youthy QM‘ ax: tdo; it mit .
otherwise aﬂleot t‘ﬂeﬂp‘gte‘ al q&rat,xnoyg of, 4e§£r11wé .

commitmerits on & findmg that, because of men
deficiency or abnormaiity the youth is physxcaily

dangspous to thq“pubhc e e,

sy ey J %o A
(Z)Vernal D, contends 1}hxa.t evan lf 01_‘ a's
e phcatspn
shonld i:\ave bpen dmmxsssd ;nas;:,guch as i, was not
timely ! 34 fxlecl Sactmn 1890 pmv1des hat t.he
" apphcatmn shall be fﬂed at. lesst 90 days befpra the
time, of dmphs:ga otherwxse reqmred | Ve;nal D..
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RTgues: -thatt although the B0- day provision of setion,
1800 ismetrjurisdictional (citing People;v..Echals:
(1982) 138:Calithpp-3d-838{188Ca] RptriiBL8] ).
nonstheless 'the petition should ‘be dismissed nnlsss:
the prosecution can show/justification, for failureito 5
cormply, with the,,atamtory.‘iume Limit: At
(!ll sath =i ii .."‘ Wt
The. fe]lowu;g ehronology led to the .ﬂhng of the
instant-petitidn? On¥Angmst11;1980;:Vernal D, (was
committed o, ,the @ahfprma ~Youthr m:thomy for the
peried &f3 yeans (lesal,cnedlt o159 dgys); From.the,
timesof hig commitiient until: September 1982
munerong ancxdent.'awof assanltwe beha\/mr werer .
committedi;a- v 0 ":rw

ol
wdy ot e

. ‘w.

ql‘! At 1 aer o

SR

OmSeptember: 28 1982 athe&program adnnmatraton -

of theintemsive treatmsnt program in~which Vernat
D. was participating recommended that he be
returhéd to:cpurt-for: extended ldej;entum punsuant to’
secmon 1800 « » i aov
eI g e RIS TEe o

On November 18; 4982the Y-outhful Offender; |

Parole Board; ondered\;hathernnl‘,D ‘be retirped to. '

court for extensipmf Jumsd.letlon; .based omhis.-
psychotig- .conr:htlon VAT Ay

,.ﬂ, giers e

AT .,,.-1}. B S iy av o PR

On’ December:14 1PR2, staff:coungel for the P
Youthful Offender Pamleﬁoard filed his e\{aluqtlon
" and, rgport recommendmg extended commj(;nxen e

On December 17, & letjer was. senhtufrc‘;"rh the ,'no‘g,rd

to the dxstrmt attorney uestin,g thgp,a pe\tit;on for
extended detenmp‘m i q & The‘ oetition was ﬁled..
with Igé s‘upefiér thy thfe, d;s;ﬁ;;g, u,atforney' ’

fﬁce 01} .Tanuary 6 1’983

Vernal D, argnes fnat iﬁnsn'u’lcﬁ g e was ™
scheduled forr release fmm comrmmxent on March 5,
; S C

tBI'mb & ﬂler ent D(-ﬁ’w Q noif Yﬂ%d LA el

tleasﬁ!\'&f“« %”‘ﬁ'd WILI y qu

S 1 H herefore 1!:
1, C H. e 'V nh X 1"1.' L
is ai‘gue ' 111 afion} S
dmrrusse ‘bj/ ‘ :

e

Anx identical contention was- resoived fo the' contrary
in In re Cavanaugh (1965) 234 Cal.App.2d 316,

319 [44 Cal.Rptr, 422]: "Appellant argtes that this
fatlure to comply with the 50-day requirement of
sechiti 1800 “divested’ ihe cbur 3 Jdnsdwtion. He
urges fhat”ﬁJéHQO”ﬁH" p s ""bhéhéd by statute

opera“t'es in | th‘e Gafng 'fashmn' as( |tai?ut;l:1 of oo
1405 a5 et Poge it LAY 304k
1umtﬁt10n9 id crniﬁﬁal ease “Yyhere the mnnmg of -

the staf:ute against ! eharged oi:fense’operates " -
""" i

deprivé" Ehe Eourt of Jurmdlcnon‘ [ClatieH] "This is

supennr court’

4 Paged

A X I A T
I RTINS SR R AL R T

not'carrect;:Appellant-was origindlly. committed to:”
the Y outh Authgrity by.the juvenile conrt. Al -
procegdings; lendmglup 1o the orderhers; »challenged -
topk:. placednithéficourtirBuch;proogedings); nre civils
io mature,dgsigned to ‘sepve the spipltyal, . .
emptional,mental:and physical welfareof: tbe minor
and the begt:interests .of the'State;.. ot il Citations,] -
Section 800 #¥*35- \.uveat;ggunsdicnon iy uthe,u,.“ ES
committing.courtitorhear. andldetermine petitions,
filed thereunder.'Alﬂw.ough the" petition Wag-noti' -
timely filed, this error did not deprive the court of '
Jurisdiction THe'statute dobs, it purport to restrxetl
the court!s powep.to agt whghe-the ipetition is-pot
filed thbm tbe stated penod of 20 days, nor BLE a.n,y
had Junsdlctmn nnd ap,thonty A0 msnents prcler st
despite- respgndent“ssfrfaxlure ito file the@eﬂtmn wn:hm
thenstated time, o e dagle s ‘

o \m‘-" R AT LIPS LT Lo
We agree with the gonclfision of: the: Cavanaugb,“
court, Nor areaverpersuaded that; \atny different result
is compelledsby People v: Echolaysupray; 188+
Cel.App.3d:838.- The.Echols courtheld: 7thaﬁ-the time
[imit requinementqrof section-1026 15.ar8 DOt ur i
jurisdictioral. -Hoever, the.conrt: concluded:that . -
considerations of due.process required an inguiry
into whethiép the deferidant-was harmed by the“late "

+ filing. Thsfeourt:likensd-the problem to.that, syr-

preserited by speedy trial violationgiiind coneluded
that/thespraper testiinvolved the balancingdf the, . !'
prejudicial effectiof the. delay ‘Rgainat the byl ;-
justificition for-the delay - (-Péople v: Behals, = .
supra.; &t p..842.). PHe.coiirt thete found thew . - ¢
Justification adequate and the prejudice nonexistent
and thus»afﬁrmbd ithe: comlmtment'brder.

T RO f

" Here, NefalD ‘argigs thiato. Juhtificatmn *fomthe

delay héving beed ‘démonstrated, the pefmnn cennof
betéhtertairied ARven !accephmg g argunienhthatn
Bchiol#(invdlving.a. dﬁferent»code settion) imppe&sh 4
due‘pfocess afialysit on & 168" filing ufidsr; L:Calalo)s )
1R00, we do not agree with the conclusion redched

- by Vernal D,

g R T e e T ey, 'f-.t\\r‘:':" .
The'tedotd peflectt thz{t:fthe ‘Deceiiibér: 18 1982 .
1ette1‘rfrom the Yot @ffender Birolé Bofirdito *
. thellBtiler mriBrday s GHE, fo ueéf {p'the filiiiy of
a pentlon‘,“‘é Eloesd: With*it repbits in siiﬁ'port Bfithe’
petition’ TWM‘rejﬂ“st Hiath tl”Eéee"'-’b 14 e
elaboraiedfén*Verﬂhl D“s hm"tmry Paggadthive! "
0 syoho'lo glcal HRdh’
psyclnah'lc Feporty 'br‘elﬁ'a‘red it coniiection’ Wn‘.h Hi§ -
condiiet & H'trea R o e timiely  the Supetior

COPr. & Bakbrih-Whithisy 'afid West' Group‘1998
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court petition should have been filed by December
5, 1982, The order of the Youthful Offender Parole
Board, requiring a petition, was not issued until
November 18, We do not believe that the
expenditure of approximately four weels for
documentation of the need for extended commitment
is unreasonable, Additionally, the record reflects no
prejudice to Vernal D. by virtue of the late filing,
Therefore, the court had jurisdiction to entertain the
petition for extended commitment. '

jaii

(32)Finally, Verpal D, contends that the statute is
unconstitutional, in that it authorizes extended
commitment based on a less than unanimous jury
verdict. We agree with Vernal D, that a :
commitment based on a verdict by only three-fourtha
of the members of the jury does not comport with
either due process or ~ *36 equal protection,
Therefore, at the extended commitment hearing, to
be held under the terms of the writ which we hereby
issue, Vernal D. may be found dangerous to the
public and subject to involuntary confinement only
on the basis of & verdict by a unanimous jury,

- This conclusion is mandated under the principles of
equal protection. Numerous circumstances exist in
California law under which a person may be
involuntarily committed. As to each, a statutory and
judicial scheme bas been created to assure that the
commitment comports with due process. With
respect to trial by jury, no involuntary commitment
" procedure remains on the books allowing & less than
unanimous jury verdict except for the extended
commitment of dangerous youthful offenders under
section 1800, As to mentally disordered sex
offenders, sections 6318 and 6321 originally
authorized a verdict by three- fourths of the jury; in.
- People v. Feagley (1575) 14 Cal.3d 338 [121
Cal.Rptr. 509, 535 P.2d 373], the California
Supreme Court mandated a unanimous verdict.
Section 6509 was silent on the number of jurors
required to confine mentally retarded dangerous
persong, In In re Hop (1981) 25 Cal,3d B2 [171
Cal.Rptr. 721, 623 P.2d 282}, the Supreme Court
declared that nothing less than a unanimous verdict
wonld comport with due process, Likewise, section
3108 anthorized involuntary commitment of
narcotics addicts by three-quarters of the jury. In
People v, Thomas (1977) 15 Cal.3d 630 [139
Cal.Rptr. 554, 566 P.2d 228], the Supreme Court
declared that dne process and equal protection

Page 5

mandated a unanimous verdict. Sections 5302 and
5303 require a verdict by a unanimous jury in order
to authorize the involuntary commitment of
imminently dangerous persons, or those who are

pravely disabled, suicidal, or inebriate.

r

Unguestionably, equal protection compels a
unanimous verdict for the involuntary commitment
of youthful offenders as well. No distinctions are
evident which would justify disparate treatment of
youthful offenders, committed to the California
Youth Authority, who are denied release based on a
finding that they are dangerous to themselves ar
others, Both equal protection and due process
obviously compel the requirement of a unanimous
jury verdict. The courts have soundly rejected
arguments that these proceedings are civil in nature
and therefore entitled to different treatment, (4)(See
fn. 3)., (3b)The consegquence of the proceeding,
involuntary incarceration, triggers the full panoply
of due process protections. [FN3] *37 '

FN3 Although Vernal D, does not discuss the
standard of proof which should be applied in these
proceedings, for the guidence of the trial court we
explain that in order to comply with the
requirements of the due process clauses of the
California and federal Constitutions, extended
detention under section 1800 must be justified by
proof beyond & reasonable doubt, Section 1801.5
implies, in providing that "[t]he trial shall be had
ag provided by law for the trial of civil cases," that
proof by a preponderance of the evidence is
gatisfactory. 1t is now well established in California
that so drastic an impairment of liberty as is
suffered by involuntary commitment may not be
supported on any lesser standard than proof beyond
e reagsonable daubt. ( People v. Beagley, supra., 14
Cal.3d 338, 3435, People v. Burnick (19735).14
Cal.3d 306, 310 [121 Cal.Rptr. 488, 535 P.2d
3521.) '

Since the decision in Gary W., the Supreme Court
has held that both mentally disordered sex offenders
( People v, Feapley, supra., 14 Cal.3d 33B), and
narcotics addicts ( People v. Thomas, supra., 19
Cal,3d 630), are entitled to a unanimons verdict
prior to involuntary commitment. Similarly, if for
no other reason than that the Supreme Court has
previously determined that no constitutional
distinction exists among those committees,
dangerous youthful offenders are entitled to the
same constitutional protections.

Copr, © Bancroft-Whitney and West Group 1998
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Let & pere )é)tot wr1t of mandate isslis directmg T
the' trial court to conduct ] heanng on petxtmner s
apphcanon fo a:&tend ’Youth Authority control over
Verndl D.; unleaﬂ walved Vernal D, is entitled t6'a
trial by jury on the isae of dangerousness his
dangerousness must be estabhshed by proof beyond
a reasonablé doiibt: and he mﬂy 'not be; mvoluntarﬂy
cormmtted on anythmg less than i unammous verc’hct

of that j _)ury

T
i [RT

ngsley, I. and McC}osky, i concurred

o, : )
LR b

A petmon for & rehen:mg was denied Mﬂy 11 )
1983, and the petition of real party in interest for a
hearing by the' Suprm‘ne Court was demed Tily ¢ 27
1983, *38

Cal.App.2. Dmt 1983

.People v, Supenor Court of Los Angeles County

END OF - DOCUMENT
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14 Cals4th 580

EXHIBIT D

- -

14 Cal.4th 1282D, 927 P.2d 310, 59 Cal.Rptr.2d 200, 96 Cal, Daﬂy Op. Serv. 5328,

96 Daily Journal D AR, 15,370
(Cite.as: 14 Cal.4th 580)
I) ) o Cr Sl

THE PEOPLE, Pleuntlff and Appellant
Y.
GORDON EU'BANKS et al Defendante end, ,
Respondents

[Modification [FN")of opinion (14 Cal.4th 580; 59
Cal.Rptr.2d 200, 927 B,2d
310).]

o P e o
FN* This modification requires movement of text
affecting pages 592- 600 of the bound volume
Teport.

' No. 5049490,

" Supreme Coutt of California

~ Feb 26, 1997,

' THE COURT. o
The- oplmon herem, f'ﬂed December 23 1996,
appearing at 14 Cel 4th 580 s modifted a8 fo]lows

In footnote 4, on page 592 [typed opn. af pp
13- 14] ‘the 1agt se itence of the seoond paragraph '
begmnmg "We express 1o v1ew“ and endmg "under
.SBGUOD 995." ig deleted in ifs etitirety, and in its
place is inserted the' followmg "We expressly
reserve the guestion whether availability ofa
remedy under séction 595 was affeoted by the
additlon of section 1424 and fhus éXpress no opiruon
here regardmg what atandtud would govern mottons
brought under eeetlon 995 o "
This mpdification does not affect the Judgment

THE PEOPLE Plamtlff and Appellant
PP
GORDON EU'BANKS et al., Defendants aud
: Re5pondente v

nes

No: 8049490.4 :
S“upreme, Court' of (Ee‘liform'a
- Dec<23,~1996t
SUMMARY o

Two men were charged with felonies involving the

alleged theft of trade secrets from a company that
developed COmMPpUter Programa. Durmg pretrial
proceedmgs defendants 1earned that the company
had contributed about, $13 OOO to t.he cost of the .
district- attorney g tnvesnganon. The trial court
granted defendants' motion to dwquahfy, or
"recuse," the entire ofﬁpe of the diatrict. attorney,
finding that the .company's fmanoral assistance
created 2, copfhot of interest, for the prosecutor
within the meanidg of. Pen Code § 1424, (Superior
Court of Santa Gruz. Condty, Nos. CR674R and
CR6749, William M, Kelsay, Judge.) The Court of
Appeel, Sixth Dist,, No.-HQ11751, reversed the
recusal order, coneluding that any conflict was
msufﬂcrently grave to justify recusal.

The Supreme Coprt trapsferred the cause to the -
Court of Appeal with dtrecttone to vacate its
previous Judwment and, drsnuss the e,ppeal 28 moot.
The court held that although the trial court did not
eIT m concludmg that the company's ﬁnancral
assmtenee created g conflict of mterest for the
prosecutor ie., it ev1denced a reasonﬂble posaibllity
that the prosecutor. nught not have exerciged his
drsoretlonary functlons i an evenhanded manner,
part of the test for drsquahﬁoatron st out.in Pen.
Code, § 1424, that is, whether the resulting conflict
Wwas 80 graye &S to malce fair treatment of the
defendants,in all stagee of the criminel proceedings
unlikely if-the district attorney -were not.recused,
However, the court held that.the.Court.of ,Appeal
erred in determining. that, assuming.a conflict
existed, it was not,.as a matter of.law,. grave enough
to justify recusal, It could.not be said that had the:-
trial court addressed the second part of the test for
dlsquahfrcatlon it would:have abused;its discretion
in finding the conflict dmablmg (Opinion by
Werdegar; I., with'George; C. Iy Mosk, Kennard,
Baxter, Chin, and Brown, II., corcurring,
Concurring:opinion-by George, C. I., with Moslc
J., concurring.) *581

I—IEADNOTES
Claasified-to- Caleomia Digest-of Official Reports

(1) District and Municipal Attorneys § 2--Powers
and Duties—-Prosecutorial Discretion.
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In California, all oriminal prosecutions are
conducted in the neme of the People of the State of
Callfornia and by their authority (Gov, Code, § 100,
gubd, ‘{b)) Chllfornts law does not authorrze prwate
pzosecuuons Insterd, the prosecutlon of ctiminal
- offengéson behdlfof the DEople is the sale”
responsibility of the publxo proseoutor, who
ordinarily has'sole’dlscréfion 6 deternnne whom to
charge, what oharges to file dnd” pursue "and what
punishmerit ’Lo medle, WO pmvhte citizen, however
nersonally agqt Heved;’ ‘may institute orinnnal
mooeedrngs Ifidepentently, and thé proseoutor s own
dlgeretion is not subject to Judroml ¢ottral at the:
behest of persons other than the accused

(2) D1"tr1c'L atid- Mumolpal Attorneys § 1-—Reousa1--

Statutory Grounds-- Conflict of Tnfetsst Rendering’
Taxr Trial Unlikely--Naturé of Disqualifying
Conflict,

Under Per. Code, -§ 1424, wluch ebtablishes both
procedural and substantive: requrrements for N
rnotion to quunlify or "reciise, " tlie district
attorney, such a motion' must not'be’ granted urless
the evidence shows thaf: a CDDﬂlCt of iiterest xists
such as would render it un'hkely that the defendant
wotild reeelve 4 faxr trial, By ltS terma § 1424
25 {0 nmlce & fair 1trral unlikcgly, The Ianguage of the
statuté egtablishés A two-gart test: (I) is there &
L.OﬂﬂlCt of interest and (2) is the‘tonflict 5o severe
as to disqualffy thé district df6rney front actmg
Thve, while # oonflict-exists wheriever there is a
reasonable possibility that the district attorney's-
office may not exercige its distretionary fiinctior in
an evenhanded manner, the:cofiflict is disabling only
if it ir 50 grave:as to render it-uiitikely that
defendant will reééive fair tréatment during all - * -
portions of tlie' criminal proceedings, Fusthér; -
whethet the prosecutor” i-conflict ig:characterized as
actual or:only apparent, the potential for prejudice to
the dzfendant-the likelihoodrthat the defendant w111
not receive & Taly trial-must be rédl, not mersly -
apparent, and miist rise to the level of & 1ﬂce11.hood
of unfairness, Thus, the stitute doesnot allow
disqualification merely because the district -
attoroey's further participation in the prosecution
would be unseemly, would appear iniproper, or
wruld tend to reduce public confidence in the
impartielity and integrity of the criminal justice
gystem,

(3)-District and Municipal Attorneys § 1--Recusal--

"

~“Page 12

Review. In reviewing the dental’'of & motion'to
recusge 8 digtrict attorney, the role of *582 the
eppellate court is to determme ‘whether there iz
substantizl evidence to support the trial ‘outf's

faotual findings and, based on those findings,

whethier the tridl court abiiséd 1!:5 dlsoretron in -
denying the motion, B

4) Appellate Review-§ 142--Review--Digcretion of
Trial Court--Limitations,

The discretion of n trial court is subject to the
limitations of legal prlnolples governing the subject
of its ECtlD[l

(5) District arid Municipal Attorneys § 1--Recusal--
Two-part Statutory Test--Conflict of Interest--
Gravity of Conflict ‘Rendering ‘Pair Trial Unlikely--
Payment by Victim for Expenses of Crmunal
Investigation,

In & prosecution of two men for theft of trade
secrets from a .company that developed computer
programs,; although the trial court did not err in
concluding that the company's financial contribution
to the cost of the orumnal investigation oreated a
oonfhct of interest for the proseoutor i.e. it
evideticed a reasonable possibxhty that the
prosecutor rmght not have. exercised his
discretionary funptions in an evenhanded mannér,
the trial court erred in failing to apply the gecond,
part of tbe test for dxsquahfioatzon, or “reousal w set
out in Pe. Code 8 1424 that 1s, whether the "
resulting confhct was 80 grave as to- make fair
treatment of the defendanta in all stages of the
criminal prooeedmgs unhkely if the distnot attorney
were not recused. In the absgnce of oontrary
evidence, it is assumed that the D.'Iﬂl court applied
the correct legal standard, In this oase bowever,
there was-ample.evidence that the tr1a1 court fajled
torapply the complete test under § 1424 . The court's
oral remarks at the recusal hearmg, which were the
only record of the.court's reasoning, were directed
solely at the flrst portion af the two-part statutory
test. The court repeatedly stated the standard as a
"reasoneble possibility%:of unfairpess to defendants
and nowhere addressed whether the conflict was so
grave ag to reqder fair treatment unlikely, The trial
court thus determined only that the district attorney
suffered from a conflict of intereft and never
nddressed whether that conflict wes, uoder the
proper standard, dlsnblmg

[See 4 Witkin & Epatein, Cal. Criminal Law (id :
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ed. 1985) § 1793 J .
(6) Diatrlct and Mumctpal Attorneys § 1-Recusal--

Statutory Grounrls—- Conflict of Intereat--Gravlty of
Contlipt Rendering Feir Tria) Unlikely:- Pay
Victim for Expenses of Crumnal Inveaugatton--
‘Appellatc Reyiew of Trial Court 's Flndmg Conﬂlct
Was Dlaabllng C Tt I
In & prosecution of two ‘men for theft of trade
secrets from a company that developed computer
programg, in which, the trial court Broperly .
conc uded that the company's. contnbutlon of about
"583 $13 OOO to, the cost,of the ormunal g
investigation created a conﬂlct of interest for the
prosecutor, the Courf, of Appeal emed in .
determlmng that mssuming a-gonflict existed, it wag
not, 88 & matter of law, [Brave.prough to justify
disqualification; or “recusal,’; of the district .-
aftorney. Although fhe trial coyr t»erred in feiling to.:.
apply the second part of the test for- dlaqnallfleatlon
set out in Pen, Code, § 1424, that is, whether the
resulting conflict was 5o grave as to make fair. |
treatment-of the deféndants in all-stages of the ;
criminal proceedings unlikely if the district attornsy

* were not recused, it-could not'be said that had the - -
trial court'addressed:the second.part of the test, it-
would have-gbused-its discretiod inifinding the
conflict disabling, Firstjithe fact that the largest -
peyment of $9,450 wes paynient of money for:a debt
already incurred by the district.attorney supported -
recusal; Second, the large:size of the contributions
tended to show that.recusal was within the trial .

* court's discretion, Finally, the trial court!s -

aaseaament that the prosecution's cagewis faetually

weal supported-the decision to .rézuse; since a «

factually weaek cage is mote subject thai a streng’

case to influence by extraneous frnancral

conaxderanona : .

Yoo s
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Weanaoaa, T,

When the v1ct1rn of a0 alleged crime contributes
finangiaily to ‘the coats of the district attorney 5
investigation, does the disttict #5847 attorney
thereafter suffer from a dlsablmg conflict of interest
requiring fecusal undér Péhal Code section 14247
On thig queatlon of firat unpresalon, we hqld such
financial aasmtance fo the prosecutor's offlce may -
indeed dlaquallfy the district attorney from acting
further in a caseydf the assistance.is of such -
character and magnitude "as-to render it-unlikely
that defendant will récelve fair treatment during all
portions.of-the criminal ploeeedings (People V.
Conger (1983) 34 Cil30°141; 148 [193 Cal:Rptr.
148, 666 P.2d 5].) In Hig case, Where 8 corporation:
alleged to be the victim of trade secrets theft
contribisfed #found, $13,000° to the cost of the district
attorney 8 mveaﬁgaflon, the auperlor courf" dld not
abuge its dlacretlon in'finding’ the vietim's ﬂnancral
assistinics created 8'Conflictof interést for the ¥
prosecutor. The tris] court did ert if fall.tng to ‘Bpply
the further test set out in Penal Code section 1424:
whether thé resulfing conﬂlet was 80 sévere as to
mals 'faiF treatiment of the defendants tinlikey. We
contludg, howeVer, thit'such & ﬁndrng would not
on thla record be an abuae of dlscr‘etxon "

Wit

Pactual and Procedural Baclcground '
Defendants Gordon Eubanlca and Eugene Wang
were accused, by grand jury indictvgnt, of
conspiracy to stedl trats aecrets (Pen. Code, §§-182,

499¢c), [FN1] conspiracy to receive stolen property (

85 182, 496), and eonsptracy to access and make
usge of computer data w1thout permls&uon ( §§ 182
502, subd. (e)(Z)) ' addltlon t5 thige _)Olllt .
conap’iraey couts, Wang W charged with' aeyelal
counts 6f trade aecrlet theft ( § 499o} £hd unlawful
data use, ¢ § 502 subd (c)(Z)). Whlle Eubanlca wag

charged wlth aevel al counta of receiving stolen ‘
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property (§ 496) .

PNl Unless otherwwe specified gll furthet ‘
stafutory rafersices ire to the Penz] Code,

Both defendants moved o disqualify the Safta Cruz

County Dlstrlct Attorney for & conflict of interest

pursuant to. eectlon 1424 After.an evi&entxary ‘ _—

hearing, the superror conrt granted the recueel
motion. As permitted under section 1424,
Attorney General and the Santa Cruz County
District Attorney, bath of whom had appeared in the
superior court to oppose recusel, appealed the
ruling. The Court of ,ftppeel reversed, We granted
review on defendants’ pefifion, [FNZ] .
‘PNZ After ora] ergument WaB, held Jan ﬂ'llB matter,
_the ohe.rges against Eubenks and Weng wefe .
dlsfised on requést of the Santa Cruz Covinty’
Distriet Attomey. Althougb fhe matter 1s thns :
resolve tbe lega] N 'raxsed which are of .
cofitinuing public interest and Are likely: to ‘Tecur.
(Beluyutwy ; Superior Court (1996) 12 .Cal, ifh 826,
B29,.fn. 4 [50 Cal.Rptr.2d 101, 911 P.2dd); - .

Liberty Mut, Ins, Co, v. Faley (1973)-8 Cal3d

712, 715- 718, [106 Cal. Rptr 21, 505. P.2d 213] )

In September 1992, defendant Eugene Wang was 8"
vice-president of Borland Internetronel a software

developer located: in Scotts Valley (Santa I"585 Cruz‘
County), Defendant Gordon Eubanks was president .

end chief executwe ofﬁcer of Symanteo
Corporation, B oon1pet1tor of Borland, In July.of
1992, Wang had expressed .dissatisfaction with a
Borland manggement reorgnmzatlon and. threatened
to regign, On September 11992, he, .submitted hig.
resignation, Fearing Wang mJ,ght have conveyed
internal Borland information to outsiders, Borland
officers reviewed Wang's electronic mail files, They
found several messages to Enbanks containing what
they belleved wes .confidential Borland information,
Borlend contacted the Scotts Valley. police;-who in
turn sought investipative esgistance from the chstrrct
attorney g office, . i ,

worked witb reptesentatrves of the po]ice department‘

and distrrct attotney 5 office preparing warrant
nfhdavlts for searches of defendantg' residences and
Symantec headquarters Apparently because the
police departmignt and prosecutor 5 office lacked -

n

" .::‘Page‘ 14

staff with the expertise to search the Symantec
compufers, Alan Johngon, the (district attorney's
chief mspeotor aslced Bor]and offidials if Borland
conld pro\hde ong’ or moré téhnically oompetent
employees to, assmt in'tie search, The Borland
representatwes déclingl because they did not Whnt
Borland empldyses exposed td Symantec secrets'
they suggested mdependent consultants be used
instead,

Two cornputer specralists were located to assist
with the September 2 search! David’ Kleuener who
wasg referred by Boriaiid's oufside counsel; and
Stepher Strawn, who had worked with the-district
attorney's office oo prtor occagtons.-Chief Ingpécior
Johinson &fiff-John Hfiﬁnen, asgocldte gEneral counsel
for Borlahd; both® teetlﬂed {hat. on the night*of -
September 1 and 2,’nt the réquest of the district
attorney” s office, Bofland agreed to pay for
Klaiigrier' s servmes

According to fohnson, Spencer Leyton, & senior
Borland executive, iddicated:Borlatil's willingness
to spend up.to $10 000, and pessibly more, for
experts to-agsist in theinvestigation, Leyton,
however, did not recall ‘discussing. the matter of
expert assistarice atall, althotigh he was: preeent and
talked with:Johnson on the:night and morning of ,
September 1 and-2. Borland tecords show a $25,000
"blanket" purchase order was drawn up and |
approved by:the legal department in November 1992
for "miscellaneous services and fees‘/ Symantec-.
lawsuit." Borland records for the subseguent. -
payments to Klansner, Strawn and others for their
work on the criminal tnvestigatlon bear numerrcal
references to this purchnse order. :

Klausner and Sthn acoompamed representatxves
of law enforcement agencies who executed the
warrant on September 2. Klausner submitted his
%586 bill for $1,400 directly to Borland on
September 14, 1992, Borland -paid it by a check
dated Jaouary 6 1963, - -
Strawn contrnued to work on the crimrnel
investigation for geyeral weeks, into October 1992,
assisting the district attorney's office In retrieving .
end printing the contents of selzed computer diss
drives. In late September 1992, knowing Strawn was
worldng on the case, Clijef I.nspector Johnson
discussed with Art.bur Danner, the Sanfa Cruz
County District Attorney, whether Borland should
be asked to pay Strawn's anticipated bill. Danner
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made no decision at that time. Johnson testified he
then agked Borland exeeudve Ley /ton whether
Borland was strll yvlllmg to assxst us by, carrying the
cost of the technicians that were necessary to .
process thrs case," Leyton, acoordlng to Johnson, o
angwered affrrrnatwely Somettme after that
chscusmon, Johnson again broached thie guestion
w1th‘Danner who tben approved submittmg

Strawn 8 mvoices to Borland

sttrrct Attorney'Danner tnmﬂarly testlfled he. ﬂrst

consxdered ‘the p'éyment quéstion wlnle Strawn Was o

still workrng with* the office's mvestt 2
whether at thiat txme he contemplated aban {
the prosecutlon 1f B
servrcee, Danner tes i
that poxnt fo hs,ve the mvesttgatlon ploceed becauae
at that'point we needed the ‘ndditiona] ‘materials and
80 that's what Mr, Straun [sic] was working od to
allow us to review those materials. "

Danter afticulated. tWo reasonn for hrs uitimate
declsign to allow Borland to pay ; fof Strawn's
nssisfance: First, he understood Strawn 5 role to[be
purely tech.mcal B.nd not to involve gwmg any
opmlon 88 0 whether the matermls retrieved Were
trade secrets; Danner conslderod Strawn's [imitéd
role important because it mednt Borland's payment, *
of his fee was l&sg lrlcely to become 4 mgnlﬁonnt
issue at trial. Danner §8e60nd feason for approvmg '
the payment wiis thiaf gt that timé we were -
experieficing Berious budgetary cohstraints m [
particular fund that-we-utilize to pay profeseuonal v
‘and spectal witnesiés- and we really hnd very llttle -
money in our butlget i

e ) ' 'r\

Straw submitted hif bill for $9 450 td the chstrrct :
attorney's 6EREE b Ociobér 31,1092, After getting’
approval fromi‘Danner;*Chief Thipectott] ohfison "
trankmittéd it.to' Borland; Botland attorney' John
Hansen testified:hie re'oelve‘d the invoics-and *gent it
‘along for- paymen I-Ils~understand1ng Wk that-
Strawn's servu:es hatdrbeén negessary; becanse
"somebody had to:go on the search alofig with' the
authorities;" ‘and hiring Strawn thig*"relieved us
from having'to send a*Borlind employse into a
competitor’s plant,"‘After Borland's genéral
counsely relying on Harisen's recofmrendation,
approved the payiment, Borland paid Strawsi's bill by
a check dated Jannary 12, 1993, "587 + + -

5! o

In January 1993, Strawn submitted an additional
invoice foi' $2,700 to thie dlstrrct attorney's’ 6ffice

Page 15

for work done.in November and December 1892..
Johnson forwarded this bill to, Borlend ag well but
ag of the date of the evldentnu'y heﬂrlng it had npt
been pa1d e .

Finglly, Borlancl pard a prwa}:e eemce to trnnsonbe
ﬂudlotapes_of interviews with. Borltmd employees,
for use by the prosecutor hf ohn I-Innsen testlfled -
district attorney's investigator told him, sometxme in
late 1092, that the investigation was "1nclefmitely"
delayed because a clerical backlog in the district .
attorney 's ofﬁce was preventmg the offlce staff from
transeribing the tapes. Hansen: offered to have -
Borland pay somgone to make the trﬂnscrrptlons In
January and February 1093, Borland made payments
of $1,008 and $1 234108 reporting service for
trnnscrrptron of ‘the tapes. ;

ce

TR
Defendants m.\nally moved to recusg,the entlre

office of the district attorney on the ground thnt .
Deputy District Attorney Jonathan Rivers, who lad
worked on the, Eubanics-Wang case, had left the.
district attorney's office and been.retalned by .-

'Borland to.work on Borland‘s relﬂted c1v1l .Aaction.,

against Symantec An the coursg-of a hearmg OD'ﬂ]lS
isgue, defendants léarned of the payments by
Borland wluch were then made :\ separate ground
for requestmg reousal . ow :

After hearmg the above evldenoel, the superior

_ court.concluded that while Riverg's change .of

employment did not require recusal of the district
attorney's office, the payments did. The court's
rationale appears from its comments during-
argument on the motion (no written statement of
reasons wae filed). Discounting mere: "appearances
... of impropriety, " the-oeurt.framed the issue as-
whether the-victim's-*payment-of money for a-debt.
already incurred"-by the district.attornsy creates "an
actual -confliot"-fordhe prosecutor, The:standard to
be applied,-as-the: court-understood it, was-whether
"the evidence provides 3 reasonable possibility, that
the DxA:bg-office may not exercise its dLEGI'EthI]BIy
functton*m an even—hnnded manner:' v

The court emphasrzed Borlan'd B payment-of '
Strawn's"bill: ”[W]e have a'situation here where
there was a debt .:i"that's already been incurred.
Thatperson was going'to get'peid regardless of Who
peid it. Borland happens to méke the offer*and i an
fact does pay it, and pays other bills as well,
Doesn't that put the District Attorney iti‘'a position,
as A human being, to féel a greater obligation for
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thrs pnrtrcular victirh than eome other feliow or ~
" person ‘whom "doekni’ offer fo Dy exrétmg debts?“

. Answering its-own rhetoricel question, the court
found the payment of the district attorney's incurred
debt "rather strong evidence of a reasonable
possrbrliry fhaat the drsdrenonary "ERE fdhcnon thit's
fundamgntl to & Drsn‘rct Attorney ig Compromrsed :
.and thereby woﬁld not necessarily be used rn an
even-handed rnanne“r 4 ‘ ‘

. 1
ARSI I il

The Court of Appeal reversed the recusal order,
First, the appel]ete coutt drsagreed witti'the’ trxal
court's conclusith Brlant's payments creafed &
conflict of interest, 'I‘he Court of Appeal viewed thie
payments &g "comparable to the’ cooperatlon victims
often give to prosecutors in criminal’cages: Any'
sense of obligation arising from the ﬁayrnents the
court balieved, wes necessarily “minimal," and
hence insuffleient to'show the existence of H' o+
conﬂxct “’f" e |
Alternadvely, assurrung ‘the exrstenee of B eonﬂict '
the Court of Appsal- found its gravity msufﬁcrent to”
justify- recusal. The tria} dourt, the Coutt'of Appeal
notéd found Snly a‘"reasonable possibﬂrty" of
unfair tretment, withont determming whethet, as -
reqiired undér ssction 1424, the conflict rendered it
“uniikely" that defendant would receive'fair”
treatment from the prosecutor, Moreover, to find
fair treatment “un]rkely“ 'on‘these fdcts, thesCourt of
Appeal heldy-wotld have exoeeded the trmI court!' B

disctetion, g NI

nerc Diswselon‘
The question ‘Taised: ‘by tlns'case is whether & crime.-
victim's payment of subsrantiel:myestrgahve
experses already incurred-bysthe public prosecutor
creates a dlsablmg conflict of:ihterest for the.
- prosecutor, requiring his or ber. disqualification, Our
examination.of the.question- begrns with exposition
of the general prrnciple that & public prosecutor must
be free of special interests that might.compete 'with -
the obligation to seek justice 'in an-impartial manner
(pt. I, posat). In part IT we focus on the statutory
standard for recusal under Californiadaw, examinirg
the origins and mterpretation ofigection 1424, -

Finelly; in+part 11, we apply. the atatutory standard ..

to.the case af bar, consistent with the more- general

principles explored earlier, . -

I. The Independence and ‘Impertiality of the District
. Attormey .~ .

- criminal offenses od behalf of‘ﬂle People is the

: ’lf‘age 16.

HERIY: I S " o . : et

(1) In Cahfornm sll cru:mnal proSecutrons ars |
conducted in the nams of the People of thig’ State of
California dnd by tielr Euthotity, (Gov. 'Cade, -~ §-
100, subd” (b) ). Cilifotnia law tioes not diithorizf
private proseouhons Instead "[t]he proseoutxon af -

responsrbihty o the pubhc prosecutor [1]] tw ,o]VT :
ordinarily has sole discretion to determme whor to
charge what charges to file and purgue, and what
nishimieft f¢ deek, [Crtatlon] No private eitizen‘, )
however personally aggneved may 1nst1tute o
crmunel proceedmgs mdependently [citetion], ang.
the'p tor's own discretron is not sub_)ect 0.
Judiclal c trol #580 " at the behest of persons other
thai the’ aocused " (Dix v, Superior dourt (1991) 53
Cal/3d 442 451 [279 C‘al Rptr 834, 807 P.2d
1063]. )

:y/.: :

The district attorney of ed'chmcounty rs fhie public

* proseciltor, vested Wlﬂl the power ‘to conduct on
- behalf of the People all prosecuuohs for pubhc

offenses yithin, the county. (('J.%ov Code, §- 26500;
Hicks v,, Bogrd of Supervisors (1977) 69. . :
Cal. App Sd 228 240 [138 Cal Rptr, 101] ) SubJect
to guperyision by the Attorney General (Cal Const
ert. V, § 13; -Gov, Code, 4. 12550) therefore the
drstrrot attorney bf eaoh county independently .
exercises.all the executive branch's discretionary
powers in the inftiation and. oonduot of criminal, .
proceedings. (Pedple ex rel. Younger v, Superror
Court.(1978) 86 Cal. App.3d 180,203 [150 |
Cal.Rptr, 156]; People.v. Municrpal Court .
(Pellegrino) (1972) 27 Cal.App.3d 193, 199204
[103 Cal.Rptr, 645, 66 A.L.R.3d 717).) The district
attorney's drscretronary functions extend from the
investigation:of and gathering of svidence, relﬂtmg to
criminal: offenses (I-Irolcs v. Board.of Supervrsors, -
supra, 85 CalzApp.3d.at.p, 241), through the crucial
decigions of -whom to charge and . what changes to::
bring, .to the numerous choices the prosecutorrmakes
at trial regarding "whether to.8eek, oppose, accept,
or challenge judicial actions and rulings,".(Dix v.
Superior Court; supra,-53-Cal,3d at p; 4524 see- also
People v. Superior Gourt: (Greer (1977) 19 Cal. 3d
255, 267 [137 Cal.Rptr. 476, 561 P.2d 1164~
[giving. as examples the manper of conducting voir

" dire examination, the grantigg of:immunity, the-use

of particular witnesses, the choice of arguments, and
the negot'ration of plea bargaing].)

’l\

The 1mportance to the pubhc 88 well as to
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1nd1v1duals suspected or gecused Of. crimes, that
these dlscretronary funcaona be exercised " with the
highest degree of mtegnty and m;parnaliw” and with
the appearance, tbereof“ (People v, Superior Court,
(Greer), suprg, 19, Cal.3d at p. 267), cannot easlly. be
overstated, The piblic proseeutor " 'ls the
representatwe mot of BOY. ordlnaly party to b
CODrOVErsy, but of &, aoverelgnty whose obhgadon
to govern. irnpartlally 18.88 compellmg,,as its.
obligation to.govern at all' and whose interest, -
therefore, in &, cnmma] prosecutlon 1a not that it
shall win a case, but that, Jusnce shall be done As
such, he is in A pecuhar angd- “very definite sense the
servant of the law, the tw0fold aim of which ig that
guilt shall not escape or innocence auffer,' (Id.. at .

* p. 266, quotrng Berger Y, United Statea (1935) 205
U.5. 78,,88. [79 L.Ed. 1314 1321, 55 8.k 629] D)

Bl

The nature of the m1pa1t1a1ity requlred of the pubhc.
prosecutor follows from the prosecutor's role as
representative of the People a8 & body, rather than,.
as 1nd1V1duals "The prosecutor apeaks not aolely for
the v1ctun or the pohce or those who'support
them, but for all the People That body of 'The
People’ mcludes the, defendant and hig famﬂy and
those who care about hxm *590 1t also mcludes the
vast rnaJonty of. cinzena who know, mothing : about a.,
particular case, but who give pver to, the prosecutor
the authority to Jseek a just resylt m the1r name.",.., .
" (Corrigen,.On Prosecutonal Bthics (1986) 13
Hastings | Const L. Q 537 538-539 ) Thus the
district attorney js. ,expected to exerctae his-ar her
discretionary functmna in the 1ntereats of the People
at large, and not under the mﬂuence or contro] of an
interested. indiv:dual (People v, Supenor Court
(Greer), supra 15 Cal.3d at p 267 )

While the district attorney doea have a duty of”
zealous adygeacy, “both the accused and the public
have 1. ]egrt:.mate expectatxon that his. zeal . will be
born .of objective-and: xnlpa_rttal consideration of each
individual cdse." (People v. Superior Court: (Greer),
supra, 19 Cal:3d at p. 267.) "Of courge, 8 * -
prosecuttr need not be-disinterested on the issiie
* whether & prospedtive defendant ‘has‘committed the
crime with which he is charged. If honestly
convmced of the defendant 8 guilt,"the proaecutm is
free, mdeed obhged to be “deeply Interegted'in.
urging that view by any fmr mesgps, [Cxtatlon] True
disinterest on the issue of auch 8 defendant‘s guilt is
the domain of the;judge and the jury-not the-
prosecutor, It is & bit easierto say what a
disinterested prosétiitor'is not:thaf-what he is. He is

- Page I'Zl
" ‘i A
not disinterested if he has, or is under the influence
of others who have, an axe to grind against the.
defendant a8 d1atinguisped from the appropna,te
1nterest ‘that members of society have in brlngmg B
defendant to' justice with respect to the crime with
which he is charged.” (Wright v. United States, (2d
C1r 1984).732 F.2d. 1048, 1056 ) iy

11 Standards for. Proaecutorlal Recusal Under
Sectlon 1424

Secnon 1424 purauant to which the,present rnot1on
wes made,. was enacted in 1980. Dnly three years .
earlier, in People V. Supenor Court (Greer), 8Upra,
19 Cal.3d 255. (heremafter Greer), this.court first -
recogmzed the _]lelDlHl power to recuse the dlstrlct
attorney. 8§ proaecutor In Greer,, we located the ‘
source of & court's dxaqualiflcation power in Code of
Civil Procedure section 128, subdivision (a)(S),
which recoguizes 2.COUTt'S s power " '[t]o control, in
furtherance of Justice, the conduct of its mmiatenal
officers, and of all other peraons in eny manner .
connectsd with a _]ud101a1 proceeding before it'. " "
(Greer, supra, 19 Cal,3d at p. 261, fn. 4; accord
People ex rél., Glancy v, Supenor Court (1585) 39
Cal.3d 740, 745 [218 Cal.Rptr, 24, ’705 P.2d 3471,
but see People v. Hamilton (1988) 46. Cali3d 123,
139 [249 Gal.Rptr. 320, 756 P.2d 1348] [assertmg
Greer stated "common law.prificiple"].) We-farther
held-the geparation of powersrdoctrine did not.
preclude-attrial court from d1squa11fy1ng a chstrrct
attorngy. (Greer, supra at pp. 262-265 '

In'Greer, we expre,saed concérn not only with
actual CODﬂlCtS of interest that nﬁght affect the -
evenhandedneaa with; which a prosecutor exercised

. his %591 or her disotetionary functiens, but also with

goy " lappeauance of u:npropnety‘ ¥ thit might
adversely affect™ 'pitblic . conﬂdence in the
integrity and mparﬁality of our aystem ‘of ctiminal
justice,' " (Greer, suprd, 19 Cal 3d at p. 268, ) We -
therefore held a district: attorney could be .
disqualified. "when [a] Judge deteimines that the
attorney.suffers from a,conflict of interest:which
might prejudice him against the accused and-thershy
affect, or appear to affect, his ability to impartially

perform the discretionary functions-of his offme. L

(Id, at p. 269,1n, omitted' {talics added D

i N3 " " T e
(2) Sesticn 1424 estabhahed both proeedural -and:
substantive réfjuiremetits for a motioi th dxequahfy
the district attorney, Subatantwely, tie statiiter -
provides the following standard; “THe motion shigll
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not be ’gﬁintdd unless if s 'shownbs‘/ the evidence
that a conflict of inferest exists such as would rénder
it unlﬂcely that the defendant would receiven fzur

trial "'t SR
Sy

.....

Greer and other criminal cages stlessmg the -
unportance of the BppEATRNCE of improprlety -and
other ' apparenf' conflicts as bases for prosetiitorial
disqualification, " (People v. Lopéz (1984) 155
Cal.App.3d 813, 824 [202 Cal Rptr. 333].) The
Legislature's response héwever, was not as*
unequivocal &8s it might have been. 'AS noted in
Lopez, the statiite refers mmply to e "conflict of
interest"; it does not explicitly requ.ire'a'n "acmal!
conflict; ‘mor ‘does if explicitly exclude "apparent"
conflicts; (Ibid,) On the bthef hand;"the statute -
allows disgualification only wheti & conflict
"render(g] it uiillkely that the defendant wotld
recétve n fair trial," (§ 1424) whereas Grest allowed:
disqualification even ‘whenthe conﬂtct nught merely
"appear to affect” the*prosecutor g fmrness [FN3]

FNB An earlxer vermon of the bill addmg section

- 1424 would have reqv.ured the movant to'show "en’
actual comflict of mterest " (Sen. Ardénd;  to Sen.
Bill Not 1520 (1575-1980°Ref, Sess. ) Apr. 10, "
1980:) Bafore enactment, the language was'
changéd to "3 aonflict, of interest." C

At the request of amicus curiae Californis sttnct
.Attorneys. Association, we tales judicial notice of
documents £rom the legislative history of Senate
Blll No, 1520, which added section 1424, These
documents indicate the bill wes drafted and
sponsored by the Attorney General in response to
Qreer; the Attnrney General's ofﬂce songht the
.medstite ag &-fiieans of retuéing the number of -
disqualiﬁcations and thersby alleviating an ine‘rense
in that-office's disqualificetion werkloagd. (Semn.

Com. on Judiciary, Rep, on Sen, Bill No, 1520 t,.:

(1979 -1980 Reg, Sess.) as amended, Apr 10, 1980
e I- 1.} The Attorney General, in’ # letter sent fo
" &ll mémbers of the Seriate before that body s

pesaage of the bill, “atftibutes the incredse in

disquialifications, in part; to Greet's " ‘nppenra'n’r‘:e
of confliot"" test, (Afty. Gen letter to'members
- of Sen,, May 12, 1880.) .- : S

We' consideted and reselved these mterpretwe
questions regarding section 1424 in People v.
Conner, supra, 34 Cal.3d 141 (hereinafter Conner),
Recognizing the-standard of section 1424 differed
from that articulated in Greer;.we-nonetheless

concluded that the statute.contemplates both

'actual' and 'apparent' conflict when the presence of -

Page 118‘

either renders’it unlikely that 593 defendant will
recsive a fair trial," (34 Cal. 3d at p. 147 Y "The
distinction between: actual and appaTent ‘confliot is
"egs crucial’ linder the dtatute we explained,
because of the "additional stdtutory requu-ement"
that the confiict must ‘render it unldcely that the
defendant would recetve & fair trml " (Ibld ) We
held that & “coniflict," for purposea of sectxon 1424,
“exists whenever the: ctrcumatances ‘of & Chge
evidence a reHSDnable possibillty that'the DA's
office may 'not exercise lts discrettonary functton m
an evenhanded ‘manner, Thus, there‘ i3 no need tg
determine wheéflier & conflict is ' acfual' or only

‘gives i 'appearance’ of confiict,” (34 Cal.3d at P.”

148.) But howsver the conﬂict is charactertzed it
warrants recusa] only if "sd grave as'to render it
nnhkely hiat defendant will receive fair tréhtment’
during all portions of the crumnal proceedtngs' "
(bed) SR ' ‘

Y

Conner estabhahes that, whetlier the prosecutor LR
cotiflict Is chiaratterized as actual or only Bpparetit,
the potent1a1 for prejudice to the defendant—the ‘
likeliho8d that the ‘tefEridant will not récetve’s fair
trial-must ‘be real ‘not merely apparenf" Mand ‘must
rise-to the'[ével of a Hkalihood’ ‘of utifairniess, Thils'
section 1424 unlike the Gréer standard, does not
allow dlsquahﬁcanon 'merely because the district”
attormey's further partlblpatxon in the prosecutlon
would be unseemly. woiild appear 1mproper or
would tend to reduce pubhc confidence in the -
unparttahty_ and integrity of the triminal Ju_stxce
system’: (Accord, People v. McPartlind (1988) 198
Cal.App.38°369, 574 [243 Cal, (Rptr. ’752] [“recusﬂ]
cannot be‘warrantéd sclely by how & case mdy =
appear to the public' i Peoplé v. Lopez; ‘supra, 155
Cal. App 3d at pp, 827- -828.) [FN4]

FN4 Peopie v, Hamilféti, suprn. 46 Cal 3d 123, i
Tiot to the'Contrary, Out references there fG tecusal”-

8§ 2:'mEEns of protecting "fiublic-confidence in the

integrity and impartiality of the criminal justice
gyatem" (id, at p, 141) were in the application of
the Greer standard, whioh had been exclusively.-
applied by the parties and court at Hamilton's trial,
d. et p. 141, fn. 3.) - .

One should note, md this. utm.nectmn\ the dlstmctmn
between a, mation to recuse the district attem_ v,
undér seotxon 14247 andl A motion to g8t aiude the
informétion or mdidtment. under section 995, In -
Greer we suggssted that "if thé'trial court
determines that.a district attorney's participation in
‘the filing of & criminal complaintor the
preliminary hearing on that complaint created Y
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potential for bias or the appearance of & conflict of
interest, it may conclude that the defendant was not
'"légally committed' within the meaning of Penal
Code section 995, and the information-should be
set aside,” (Greer, supra, 15 Cal.3d atp, 263, fn,
5,) We express no opinlon here regarding the
gtandard applicable to motions under section 995,

Because the enactment of section 1424 eliminated
the appearance of impropriety as an independent

ground for prosecutorial disqualification, our review

of the recusa)l order here st focus on whether
Borland's payments created a conflict with the actual
likelthood of prejudice to Eubanks and Wang, rather
than on whether allowing such payments would, as
defendants assert, be "unseemly" or create "the

perception of improper influence, " That our analysis

focuses on actual likelihood of prejudice, however, -
should not **593 be taken as suggesting the potential
for loss of public confidence in the criminal justice
system is elther unimportant or unimaginable, To
the contrary, the practice of the district attorney
here-gollciting and accepting the victim's

: underwnting of significant investigative costs-could,,
especially if rephcated on a wide scale, raise an
obvious question as to whether the wealth of‘the -
victim hag an unpermisslble mﬂuence on the
administration of justice. A system in which affluent
victims, including prosperous corporations, were
assured of prompt attention from the district
attorney's office, while crimes against the poor went
unprosecuted, would neither deserve nor receive the
confidence of the public. [FN5] Even the appearance
of such impropriety would be highly destructive of
public trust, Under section 1424, however, such
apprehensions, alone, are no longer & ground for
recusal of the district attomey ‘

FN5 We do not suggcst this is the current situation
in Santa Cruz or any other county of Californie.
Indeed, it has been argued that large corporations
often-have difficulty interesting local prosecutors, -
whose resourcesare already strained by the fight

, against violent crime; in the investigation and -
prosecuticn of business fraud and other
complicated érimes against corporate victims, (See
Intematlonal Business Machinzs Corp. v. Brown

_(C.D.Cal, 1994) 857 F. Supp, 1384, 1388- 1389.)

Conner clarified two other points of statutory
interpretation important to the present case, First, by
its terms, section 1424 allows recusal if the confliet
of interest is 8o grave ag to make B "fair trial"
‘unlikely. The prosecutor's discretionary functions,

Page 19

however, are not limited to the trial proper, and we
recognized in Conner that the need for prosecutorial
impartiality. extends to all portions of the
proceedings, not only to the trial. Paraphrasing the
statutory standeard, we asked: "Was this conflict so
grave ag to render it unlikely that defendant will
receive fair treau'nent during all portlons of the
criminal proce ings?" (Conner, supra, 34 Cal.3d at
p. 148, italics added,) Consistently, in assessing the
likelihood .of pre;udica we referred to the conflict's
effect on "the DA 's discretionary powers. exercised
elther before or after trial (e.g., plea bargaining or
sentencing recommendations),” (Id, .at p. 149, {talics
ndded; see also People v, Lopez, .supra, 155
Cal.App.3d at p. 822 ["fair trial" in section 1424
broader than "miscarriage of _yustwe prejudice
standard].)

Defendants here haile focused on the likelihood of
pretrial prejudice, in particular "the very real

likelihood that the prosecution would pursue & weak

cage because it was indebted to Borland." They urge
us to uphold the triel court's finding of conflict,

" which was based upon & perceived reasonable

possibility the district attorney, out of 2 sense of
obligation to Borland, would be unwilling to drop -
the charges or bargain for & lesser ples. Connar
established that the potential for such pretrial
unﬂurness 8 cognizable under sectxon 1424, %594

Second, section 1424 requires the existence of &
"conflict ,.. such as would render” a fair trial
"unlikely." In Conner, we read this language ag
establishing a two-part test! (i) is there a conflict of
interest?; and (i) is the conflict so severe as to
disqualify the district attorney from acting? Thus,
while  "conflict" exists whenever there is &
"reasonable possibility that the DA's. ofﬁce may not
exercige its discretionary function in an evenhanded
manner;" the conflict is disabling only If it is "so
grave ag to render it unlikely that defendant will
receive fair treatment," (Conner, sypra, 34 Cal.3d -
at p. 148,) [FN6] As shall be seen in part IIT.A.,
post, the trial conrt here erred by addressing only
the first part of the test, existence of a conflict,
without deciding whether the conflict was 8o grave
as to meke fair treatment uniikely.

FN6 The legislative mandate that recusal not be -
ordered on-a mere "possibility" of unfair treatment
malkes particularly compelling sense where, &s '
here, what is at issue is the disqualification of the
district attorney's entire office, rather than only
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In Connar. -Supih; 84 '@l 3d Bt page"149 We stated" '

the trial court's recusal decision was reviewablé *
only to determine if it was supportted by "substantml
evidehes, \dn Pasle v. Hamllton, supk‘a 46" Gﬂl‘ﬁﬂ
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hearing tektirtony- (5 8.} Johrbonnd Lytotit™ 4
differed as td“Whether Leyton parhmpatad’m A
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188]); in some C}rcnmstences the same nught be .
true of prosecutcrs. For exanrpie, | scheme that
provides monetury reyards o 8 prosecutonai office
might. ‘oarry. the,poten fal ", #506 Jmpermrssibiy to
skew & prosecutor 8 Bxercise of the chsrging and ’
pler bargalning fynctions, (CF, Mershaii v, Ierrico
Ing, (1980) 446 1.8, z‘ss,‘zso 164, L.Bd,3d 182,
193 100 8.Ct,: 1616ﬁ [return nfpenalties to, .
pzosecuting oﬂ"rc heid permzssrtzie, where budgeung
system guarantees tiler is ng "res,hstic possibility"
the prosecutmg officer will be mﬂuencec{ ‘oy "the
prospect of institutional gam“] ). ',,

More to the present point; & prosecutor may have a
conﬂict if mstltuticnsl erreugements link the
DProsegutor too cioseiy tc B pnvate party, for
exsmpie : Yrctrm who in turn 5.8 personai
1nterest in the, defendant 5, prosecuticn euq '
convrction, As Judge Enendly put it:in Wright v,
Unlted States, sypra, 732 F,2d 8t page 1056, 8.
prosecutgr "i§ Hof disinterested if he hag, or i3 under
the inﬂuence cf others who have, an exe.to, gnud \
against fhe; defendsnt " (Ltalics. sdded ) The e that
binds the prcsecutcr to o mterested person may. be
compeihng thcugh it derwes from the’ prcsecutor s
instltutronal objectwes or obhgations Thus, in
Young y 1.8, ex rel. Vurttcn &t Flls.S, A (1987)
4811,8..787 [65 L .Bd,2d 740,,1‘; §: Ct 21_24], .
the lngh cc'Sur't pursuant to 1ts supervrscry eu'thont}?,
forbade & prlvate lawt firm from prosecunng )
contempt on beheif of the Government, because the,.
firm, a8 & r:gatter of ]egal Bth.iGB bore the “cbhgatrcn
of undmded ioyslty" to ite prwste cirept,( ,Vuitton,
which in turn h‘ed ] privete pecumery interest | n.
prosecution of the ocntempt (Id atp, 805 [95
L.Ed,2d at p. 7571.) A pubhc prosecutcr must nof
be'in g positlon of. "atten;,pting at-onee: to. serve two
mnsters,:' the People at lsrge snd a erste person or,
entity wrth its own partrcuiar interests in the . -
piDBBCUthIl (Gsnger Y, Peyton (4th Cir 1967) 379,
F.2d 709, 714.) [FNB} Prxvste mﬂuence exercised
through control over the prosecutcr 8 personal or.
institntional concerns is a conflict of interest, under
section 1424, if it creates a reasonable possibﬂity the
prosecutor may not actm an evenhanded MANner,

, RO

, ; FNB In Ganger. the federal court vscsted N

Vlrgmm sssault conwctron on, due , process, grcunds

: because the prosecutmg sttt 1ey whiie prosecutmg
Ganger orlminaiiy, also represe ftad Ga‘*nger 5 WIfe
in' i divorce action, Which was besed on the Fame ,
allegéd adsaults A numiber-of chses have followed

E Gsnger in hoidmg dug pracess-forbids proseciitors

P g

{151

Page 21
from, holding such ccnﬂ:cting interests, (E,eeJ B.E., .
Stafe of N.J. v. Imperile (D.N.J, 1991) 713
P:Supp, 747, 731-756¢ Peg pie V. meer (1980)
~ 51N.Y.2d 390'[434 N.Y.812d 206, 414 N E!2d
" 708, 708); Céntfdll v Com, (1935) 229 Vi, 887
[320 8.B.2d 22 25-27).) Although d&ferdsriti cits
Ganger-and other such'orses, and malke reference
- to dug-process in their brief; they sought reousal. .
. solely on the authority,of section 1424. Nor do..
their cltatrcns of congtitutiorial authcﬁxty suggest
. that B d1s bij fg confilct of mterest wouid be mors
easﬂy shown under Ccmstitutxcnai prmc;ples 1:
under séction 1424 For'thosé feasons, and because
e coficlide the trial BBhrtdid n6t err in'finding &
v coriflict-inder the ststutory stafitiand, wé-need not
reach sny constitutlonel questron here I
‘Nor are we persuaded that Borland's: contributions
bore no'potentidl for cogmzeble pre_)udice because;
a5 argued by amicus curiae: Celifornia District %597

- Attorneys Association (CDAA), ¥ [ld]nequsi

treatment of victims, to the extent it-exiaty; i€ &'
political necessity-created by inadequate tax
revenues; drid there is-no misconduct by the district
attorney-ifi reacting o such siecessity in the way'hs
deems most benéficial to' the commun.ity "-Trugj’
district attorieys must, of necessity, factor’ @ -
budgetsry tonsiderations into their exércise 6f3-

. prosecutorial‘disgtetion, A district Ettorney i ot

disquiilified simply bécause, ioan effoit to
overcome' budgetary restramts hé or éhe’hag
accepted asgigthnes fromi’the-public in mvestrgatxng
or prosecuting @ crimé, At the same time; hOWBVer '
the courts;: the public and individual-defendants ars -
entitied totast assured thint the public prosetutot's
digcretionany choices will be'unaffected by prrvate
interests;'&ird Wil be- "born of objective ard
impartial consideraticn cf'eeob indiwduai ‘base,"
(Greer supra 15 Gsl ad &t p 267)

¥ i

. In this corifection; CDAA drsws our sttentrcn to"

statutes. estabiishlngfmdustry-ﬁnsnced funding:
schemes for certdin tifpes-of frand prosecutions..
Insurance Code sectron 1872.8, subdivision (a),
agsesses automobiley inpuifess upito $1 Pér insured
vehicle per yeer and llocates 51 percent 6f the -
resulting funds for- digtribtich to distriet atterheys -
for inVéstigation and proseciition of autoifiokile
insurante fraud cases, Iisurance Codesection
1B72.83 establishess similar-funding schemsfor
workérs'.compensatio fraud {ivestigition and-
prosecutioft, CDAA aseerts these atatutes serve to
demonsirate Yit is.. Appropriate as & matter-of
pohcy to request‘vxctrms {0 pey:SQme prosecuucn '

an
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relited oosts. i Withcut“é')‘cpresgsing auy o iﬁlon a8 to
conﬂxct for district attorueys, or 88 to therr
desirabﬂity from # policy etandpomt we. agree with
defendants-that thesezstatutory schemes are * ¢
distinguishabledn:a numberiof ways from the. type of

: .frcontrxbutions vatis5us Hers: The 1nsurers involved in

- the statutory fubdifg chemes are required by law to
ke 10 - i ,e}ffg:‘rts‘ um?lce*}aorland
whxch fibied o he  proset ‘Lft{' 1 ok e 8 ”’ﬁec'al
request ¥ the dis,tt;;ct atforney's offlee; the.,
assessments are made, industry- w1de rather than on
one partieulm vrethn corporation, and-are spent on
mvestxgatlon and prosecytion;ofjautomobile and °
worlers' compensatton insurance fravd generally,
rather than for the particular benefit‘ of any one -
victing,, Theae factors tem,d toreduce the dikelihood
any victim would gain, - through financial
contributions, influenes over the conduct of any b
particular prouecutmn, o e e
The Attorney General also mamtams Bonland 3
assistance, to the dxstnct attorney :bore 0o patential
for improper mﬂuence ‘because it was, in the.Court
of Appesl's words, "oomparable to-the cooperetxon
victims often: give to-prosecutors in. cnminal cases."
We disagree.. True, ordinary cooperatlon with pohee
and prosecutors may, imposg f‘manclal LCOBTS ofL. the
victim; the:need to attend: rmtervxews lmeups und
court, proceedings, for- example, may- "508 causenan
individual- complzunant to lose earnings.ore . g
corporate complamant to loserroductlon Beyond e
such routine coopeuation, victims gf commercxal and
corporate-crimes spmetimes agsisf the- -prosecution-by
collecting and prganizing necessary information. -
from internal.sources, apd:may, even hire private, =
investigators for external-investigation of sugpeeted
crimes against the company. None of these common
practices; however, include. the!dmstrxct attprney/s
sohcltatxon and acceptance. oﬁ,fmmeial assistance to..,
satisfy ap.already. incurred. obhgation. R
weend . -: R o T
(5) In summary, we: conclude fmaneml assxstance,of
the sort recetved here may, create.a lege.uy DL
. cognizable: confligt-of interest for:the, prosecutor
The undigpyted facts, -moreover, support the-trinl
court's conclusion sugh.a,conflict did exist+in this -

case, The distnict attorney«mcurred 8 debt of. 49, 450 P

to an mdependent contractor, LStrawn, fongechnical

gEsistance in & criminal. mvesugatron The debt was, *

as the deputy district attoraey.who argued the- -
niotion conceded " substantial - oonmdermg our

resources, " Certainly the emount is not de numnus
' A0

gy
: . P
no Al &4' : age\ 2%

(Cft. State V RBtZlaff (1992) 171 WIQ 2d 99 [490
N.W,2d 750, 751-7531 ftheft VicHm's 3;300

canipaigh ebutributicn fo the disrics sftorhey” d:d ot
require the dlbfric? attotney § dlshualificanb from
proséciition of the  lleged thigf].) The ¢ ict
attornsy, then Asked the victit of g alleged cnme, _
Borlaiid, to pay the’ debt “Batlang did o, paying &
well other’ signlficant costs of the lnvestlgat The A
tris] court dxd nt efr'in cbneludt g theee
c1rcum§tances ‘yidgficed # "reaso able ph
the prisedator #ight nof exefolss i disorenonary
functlons in ap evenhanded mannet:

i lhl

We must’ Bgree, however, witl thé Court of Appeal
that the trial court fatled to “apply the sec‘:ond past of
the Connor test for disqualification: whethet tHe *
conflict i§'86 grx-:we as {0 miake' fiiir- treetment of the
defendant uniﬂcely 1f the districtsattomey ig not
recused.’ In the ﬁbsence of contrary ewdence, We
assume & tria] court applied the coffect legd]
standard, (Rogk'v, Superior Cotist (1977) 16'Cefad
899, 613-014141' Cal Rptr 133, 369.P.5 271.)
Here, however, there’ g ample evxdenee : '
coutt fafled to app fytheEomplete febt it
1434 The court's oral remarke at tbe re‘c .
hearmg, ‘whith, aré'the oniy record of 'the Eolitt's

- reasoming, Are’ dxrected solély at the' first porhon of

the two=part test estabhshed by section 1424 and
Connéf” The chuft’ repeatedly stated the atandard g’
a "reasonable pasilbility" of infdithebs ' " T
defendafits“Conner s defindtisn of a%onﬂmt- gnid "’
nowhere addressed whether the conﬂict WE\s B0
EIAVE B to rénder fair: treannent unlilcely The trial
court thug"detérmified only that, und8t the test
enunciatéd in Conror, ‘the Santq C‘ruz C‘ounty
Distribt Attorney suffered fiom a conflict of mterest
in His' prokecution of Bfibanly atid Wang, ‘Hnd néver
addressed whether tht conﬂfet “was; under thé *"
Proper standar drsablilng.:..We proceed to consider -
whether, s tie Court 6f Appeal held, & #4599
finding of: dxsaﬁlmg donfiict would on tlns record
be anabse of discrefion Hider the standard
esta‘bhehed by sectlon 1424 L o
B - B Gr‘avity of the Conflict”
As previously explamed the triai court detected a
potential for unfaxr' ‘treatment in the poselble bgnse of
obhgetlon the’ distr fot attorney Would feel for

=

Borland § "pgyment cf S debt’ owed,,by the district
attorngy’ g ofﬁce, 1'I‘he court elaborated.on- the
potential: ,pre;udme ag follows: " ['L] et's assume that
the District Attorney's office( inrthe review.of their

case . ulttmutely conclude that, 'Well, you know,

B
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maybe our case isn't as strong as we thought at the
inception,' Would they be-would it-be easier for
them to tell a victim who paid no money to the
D.A.'s office, 'You don't have & case,' than it
would be one that you received §$15,000 [sic] from?"

The trial court correctly focused on the potential
bias arising out of & sense of obligation to Borland,
rather than on any potential "prejudice” to be found
in the fact of investigatory assistance itself. That the
prosecutor may have been able to proceed further or
more quicldy against defendants with Borland's
assistance than without would not, by itself,
constitute unfair treatment. As CDAA points out,
defendants have "no right to expect that crimes
should go unpunished for lack of public funds." (See
Wright v, United Btates, supra, 732 F.2d.at p. 1057
[prejudice from asserted progsecutorial bias not
shown by hypothesis that, If a different prosecutor
had been appointed  the defendant "might not have
beern indicted for a crime which, as the jury's
verdict demonstrates, he had in fact committed. "].)
For that reason we cannot agree with the suggestion
of amicug curiaé National Association of Criminal-
Defense Lawyers that a victim's financial assistance
necessarily subjects the defendant to unfair
prosecutorial treatment because "[wlhen & private
party underwrites the cost of one particular -
prosecution, that cage iz not subject to the' same
economic restraints that limit all other
prosecutions.* To warrant recusal of the district
attorney under gection 1424, instead, the evidence
muat show the prosecutor suffers from a disabling
conflict of interest. Such a conflict is demonstrated,
in thig factual context, only.by a showing the private
financial contributions are of & nature and magnitude
likely to put the prosecutor's discretionary
decisionmaldng within the influence or control of an
interested party, In each case, the trial court must
consider the entire complex of facts surrounding the
conflict to determine whether the conflict makes fair
and impartial treatment of the defendant unlikely.

(6) Supporting recusal here-is the fact the largest -
payment, that for Strawn's first $9,450 bill, was, as
the trial court emphasized, "payment of ¥600 money
for a debt already incurred" by the district attorney,
The final decision to obtain payment from Borland
wag not made until Strawn -submitted his firat bill,
Because Strawn had contracted with the district
attorney's office, rather than Borland, Chief
Inspector Jobnson reasonably believed the district
attorney's office would be responsible for Strawn's -

Page 23

bills if Borland did not pay them. Borland paid
Strawn's bill, moreover, in regponse to a direct
request from the district atiorney's office, While
decisions from other jurisdictions have approved of
some forms of victim assistance, for example in the

-form of an attorney hired by a victim or victim's

family to assist the public prosecutor (see, e.g.,
Powers v. Haucle (5th Cir, 1968) 355 F.2d 322,
324; Rutledge v. State (1980) 245 Ga, 768 [267
S.E.2d 199, 200]; State v, Riser (1982) 170 W.Va
473 [254 8.E.2d 461, 4647), none involved the
public prosecutor's request for the victim's
assistance to satisfy a monstary debt already
incurred. Hence, none assist our analysis hera,

The size of the contributions here also tends to

show recusal would be within the trial court's.
discretion. District Attorriey Danner testified his
office fund for this type of investigation was very
limited, and Chief Inspector Johnson apparently
regarded the investigatory costs here as large enough
to warrant the unusual measure of asking the victim
to pay them. '

Finally, the trial court's assessment of the strength
of the prosecution case supports the decision to
recuse. Before hearing the recusal motion, the court
held an extensive hearing on the proper means of
protecting Borland's asserted trade secrets from
disclosnre during the criminal proceedings. (See
Bvid. Code, § § 1060-1063.) In the course of that
hearing, the court repeatedly stated its firm
impression that the subject secrets, which Wang and

" Bubanks were alleged to have conspired to steal,

Wang to have stolen and Eubanks to have recelved,
do not in fact meet the definition of trade secrets for
criminal purposes (Pen, Code, § 499¢, subd. (8)(9)),
although they might be trade secrets for purposes of
civil remedies (Civ. Code, § 3426.1, subd. (d)).
[FNO] Arguably, a factually weal case is more
subject than & strong case to influence by extreneous
financial considerations, since in the absence of
financial agsistance from the victim the prosecutor is,
more likely to abandon or pler bargain such a case.

FNOS The Attorney General dbaerves, correctly,
that the trial court's comments “are not evidence of
weslmess in the case." We o not suggest they are,-
and express no view as to the actual strength or
wealmess of the prosecution oase, The trial court's
comments are significant only in thet they tend to
show that court's own preliminary assessment of
the case, an assessment the court may properly take
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into account in malcmg its discretionary decision on
recusal,’

Considering the above factors, we cannot say; as 8
matter of law, that had the’ tnal court addressed the
sscond part of the Conner test-the gravity of  *601
the identified conflict-it would have abused its
discretion in finding the conflict so grave as to
render fair treatment of the defendants in all stages
of the criminal proceedingg unlikely, The Court of
Appeal therefore erred in holding that, assuming a
conflict existed, it was not, as a matter of law, grave
enough to justify recusal.

Dlsposition

The cause is transferred to the Court of Appeal
with directions to 'vacate its previous judgment and
dismiss the appeal a5 moot,

George, C. 1., Mosk, J., Kennard, J., Baxter, I.,
Chin, J., and Brown, J., concurred,

GEORGE, C. I.

, Concurring.-I have signed the majority opinion,
~and write separately simply to explain that, on these
facts, I believe-apart from any general concerns I
may have about privately funded public prosecutions
-recusal of the district attorney's offlce was required
gs & matter of law, ~ * -

As the majority holds; the trial court correctly
found that the prosecutor suffered s "conflict of
interest* under Penal Code section 1424-i.e,, there
was "& reasonable possibility that the [district
attorney 's] office may not exercise its discretionary
function in an evenhanded manner” (People v.
Conner (1983) 34 Cal.3d 141, 148 [193 Cal.Rptr,
148, 666 P.2d 5] [construing Pen. Code, § 1424].)
The majority then addresses the remaining questlon-
whether recusal of the district attorney's office was
required because the conflict made it "unlikely that
the defendant would receive & fair trial." (Pen,
Code, § 1424))

As this court said. in Conner, determination of that
question calls for' an inguiry as to whether the
conflict is "so grave as't§ render it unlikely that
defendant will receive fair treatment during all
portions of the criminal proceedings." (People v,
Comnner, supre, 34 Cal.3d at p. 148, italics added,)

Pagé 24

The majority concludes, correctly, that on these
facts the trial court would not hgve abused its
discretion had it concluded that fajr treatment of
defendants was unlikely, I would stress that under
the cireumstances here presented, the trial court
properly could not have exercised 1t5 dlscratmn
otherwise. : Vot

I

Asz the majdrity acknowledges, the relevant facts
are ag follows: (1) The district attorney solicited the
alleged crime victim to pay approximately %602
$13,000 incurred by the district attorney's office in
.connection with that office's investipation. of the
cage; (ii) a deputy district attorney testified that the
debt owed by the office waa "substantial" in view of
the office's limited resources; and (lif) the trial court
assegsed the evidentiary support for the criminal
trade secret charges against defendants as extremely . .
weak, Certeinly, as the majority concludes, all three
circumstances "support" recusal undeerenal Code
section 1424, Ax explained below, and contrary to.
the arguments advanced by the Attorney General on
behalf of the district attornéy, and relied upon by the
Court of Appeal herein, these clrcumstances dlso
mandate recusal under the statute,

Firat,-the circimstance that the district attorney
solicited Borland International to pay the debt’

incurred by the district attorney rendered it

problematic, if not unlikely, that the district attorney
would be mble to exercise, objectively his
prosecutorial discretion! As the trial court observed,
it would be quite difficult for the district attorney to
tell Borland that he har decided not to prosecute
Borland's case, after Borland, at the district
attorney's request, agreed to pay substantial billg
that were submifted to, and that were the
responsibility of, the district attorney's office.
Accordingly, this was not, as the Attorney General
esgerts, merely an exemple of normal "cooperation
by a victim corporation.” Instead, the solicited
contributions here at issue are of a different order

" and pose a far greater risk of improperly influencing

the district attorney's exercise of chargmg and
prosecutmg dlscretion

Second, as the majority acknowledges, the size of
the solicited contributions increased the likelihood
that defendants would not receive fair treatment.
The district attorney testified tliat the office fund for
this type of investigation was very limited, and the
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‘chief inspector "apparently regarded the
investigatory costs here as large enough to warrant
the unusual measure of asking the victim to pay
them." (Maj. op1., ante, at p, 600.) As was
conceded by the deputy district attorney who argued
the recusal motion, "[t]he sum of money that
Borland paid in the [district attorney] universe ig
gubstantial considering our resources."

Certainly, the district attorney would have
appreciated that Borland stood to benefit from the
crimninal prosecution of defendants. Not only would
such a prosecution assist Borland's parallel civil
action, help protect any asserted trade secrets, and
gerve to deter others from committing similar acts in
the future, but prosecution also would constitute a
major disruption and distraction for Symantec.
Corporation, one of Borland's primary competitors.

Under these circumstances, the solicited funds likely

would be considered by Borland to be a prudent
investment whether or not the prosecution ultimately
was pursued to trial and conviction because, by
keeping the prosecution *603 “alive a little longer,"
Borland would benefit competitively vis-a-vig
Symantec. Thus, the district attorney could
"reimburse" Borland for paying the incurred debt
simply by exercising discretion to continue or extend
the criminal investigation for longer than it
otherwise would. As the opinion obaerves (maj.
opn., ante, at.p, 584, fn, 2), the district attorney
maintained the charges against defendants until
shortly efter oral argument in this court, despite the
apparent weakness of the case,

Under these circumstances, the district attorney-
knowing the strategic impartance of the matter to
Borland, and having asked Borland to pay the
district attorney's obhgatlons-lﬂcely would feel a
great sense of obligation to pursue the prosecution
and would be reluctant to exercise objectively his
prosecutorial discretion, This further increased the
risk that defendants would not receive the fair,
1mpartlal treatment that other defendants would
‘obtain in & similar situation.

The Court of Appeal coneluded otherwise,

reasoning that an amount of money significant to a

tightly budgeted public oifice is not necessarily large
. in the eyes of a successful for-profit corporation,

and that, as the deputy district attorney arguing the

motion put it, "the sum of money that Borland paid
in the Borland universe is not great," Bven if true,
the district attorney's observation is of debatable

Page 25

relevance, The guestion is whether the size of the
solicited contributions was sufficient to create a
likellhood of unfairness to defendants arising from
the alleged victim's undue influence on the district
attorpey's discretionary authority, It matters little
that the $13,000 solicited funds might be "small
potatoes" in Borland's eyes; the issue s the likely
influence of such a payment upon the financially
strapped public prosecutor in his treatment of the
criminal investigation and continued proeecution of

~ defendants.

Finally, as alluded to by the majority, the trial court
made clear its "firm impression that the subject
secrets ... do not in fact meet the definition of trade
secrets for criminel purposes [citation], although
they might be trade secrets for purposes of civil
remedies [citation]." (Maj. opn., ante, at p. 600,)
On the final two days of an sight-day pretrial
hearing on Borland's request:for & trade-secret
protective order (Evid, Code, § 1061), the trial
court asserted: "I don't have criminal trade secrets
here in my opinion at all, and-from what I've seen,
... I'm not sure why this case is here," Later, the
court stated, "I don't see criminal trade secrets
here." Finally, the court repeated, “it's this Court's
view that there's not a criminal trade secret
involved. And there isn't, gentlemen. I still say it to
you, I don't know what we're doing bere ...."

Ags the majority observes (maj. opn., ante, at p.
600, fi. 9), the trial court's statements reflect
clearly the trial court's considered assessment that
the *¥604 prosecution's case was factually weak, (See
elso maj. opn., ante, at p. 600,) Contrary to the
Attorney General's suggestions, It is appropriate for
an appellate court to take into account the trial
court's assessment that the prosecution's case iz
weal, in determining whether the trial court would
have abused its discretion had it denied the recusal
motion, :

I

I agree with the majority that the trial court would
oot have erred had it properly applied Penal Code
section 1424 and granted defendants' recusal
motion, Indeed, the trial court would have erred had
it ruled otherwise. In light of (i) the circumstance .
that the contributions were solicited to satisfy
obligations of the district attorney, (if) the size of the
contributions in relation to the budget of the district
attorney's office, and (jif) the trial court's clearly
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expressed and considered assessment that the
prosecution's case was week, I conclude that the

trial court would have abused its discrenon had it

denied the motion to recuse,

Mosk, I., concurred,

Pa‘geﬂ26 .

Cal, 1996,

People v, Bubanks

'END OF DOCUMENT
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BILL ¥O: AR 2760 (As Introduced 2/7/84) ’g
AUTHOR AREIAS ;&;ﬁ[
e e {55
SUBJECT: SHOULD PBDCEDURKL CHANGES BE MADE IN STATUTES zi
‘ LUTHORIZING EATENSIONS OF CARLIFORNIA YOUTH ?ﬁ
AUTHORITY JURISDICTION TO CONFORM TO JUDICIAL %

DECISIONS? , : -

v

DIGEST: i
Current law provides for two year extensions of California Youth ﬁz

Authority (CYA) jurisdiction over a ward if by reason of mental

or physical abnormality the ward would be dangerous to the public }ﬁ
if released. The statute now reguires only that fthree-fourths of %-

AT
x

P

the members of the jury agree by a preponderance oo evidence that
“the ward i1s dangerous. Court decisions have held that due
process reguires a unanimous jury verdict beyond a reasonable
doubt. This bill codifies these procedural reguirements. The

T

b5

-;
G

bill also reguires the local prosecuting attorney to inform the :ﬁ
‘Youthiul Offender Pardle Board of a decision not to prozecute the 'ﬁ
case. and makes other technical changes. : ;
. 5

STAFF COMMENTS: 'E&E
. 5

1. Purpose. Tha purpose of the bhill is to codify judicially
mandated dus process safeguards in the statute to insure that
extension proceedings are conducted properly. (See People v,
Superior Court (Vernal D.) 142 Cal. App. 34 28.) CYA raports
that there are about 12 such cases each year. This is a rather
rare proceading and it can't be assumed most prosacutors are
familiar with it. Therefore, it is important to correct the
statutes which currently inaccurately reflect what prncedural
safeguards are necesgsary. :

=

L RS

Re

T EE]

i
il

2. Technical Changes, The bill makes other technical changes
which reflect current practice, Currantly, the statute states
that t£he Youthful Offender Parole Board (YOPR) shall make
application to the court for extension. In practice, however,
the YOPB requests the local prosecutor to prosecute the case. To
the exbtent the bill merely reflects current practice, Section 5

é@%( .Uf the bill dealing with local reimbursement could be deleted.
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Pz ommL ] 'mt"Lfy the YOFE of a deciglon not to prosem.LL 1s
dusigned to give the YOPR an DppDrtUﬂlLy to ask the hitorney
pmaral Lo proszecute before the time for prosecution runs out,

tification., The reguirement that the local prosecutor
[

SOURCE: Assembly Member Areias ,
AUNFORL: Nome on File. |
L OBITION:  None on File,
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- EXHIBIT F
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YOUTH AND ADULT CORRECTIONAL AGENCY[

EPARTUENT ‘ ) ‘
’ 3 Youth Authority MR preias SET %0
~ §OFED BY . ' RELATED BILLA DATE LAST LENT=D
Author None *
' . ‘ - . | Original
BILL SUMMARY

“Attorney Ganoral's office bring these actions, .but the AG has declined,

‘would beo shiflled from the countiea to bthe stato. The bill provides

The bill mhifts the cost of YA commitment extension proceedings from
the counties to the state, It authorizes the prosecuting attorney
to petition the committing court for an extension order.  The bill

glsg requires a unanimous jury verdict, wilth proof beyond a resomable
oubt, ' ' ' : -

BACKGROUND S : ' L | . -
Supportvénd opposition: Currently unknown.

SPECIFIC FINDINGS S

Under current law, the Youthful Offender Parole Board may apply to the
committing court for an order extending the pericd of contrel over a
YA ward for two vears (1B00 W&IC). An extension may be granted upon a
finding that a widrd la physlcally. dangerous te the public due to a
physilcal or mental deflciency, dilsorder, or abnormality. Im practice,
the Distrilot Attorney is sasked to petition the court on behalf of che
Roard, By appellate court decision, the ward is ontitled to a verdict
by & unandimous jury snd to proof beyond a roamoneble doubt. Feoplo v,
Bupoglor Court (Vernal D.)- (1983) 142 CAdd 289, o T

DISCUSSION
The bill. clarifies the appropriate agsney to prosecute such actions on
behalf of the Board. In the past, countics have suggested that the

maintaining that it was a lowval responsibility. The bill alsc makes
it clear that the prosecuting attorney imay, in his discretion, ‘decline
to f£ile a peotition for oxtenslon reguested by the Board. The bill
codifies the ruling of the appellnte court requiring a unanimous jury
vordict., Thase two changes do little mere than reflect current law
and practice, C

The moat slipnliicant nspect of the hill is that the cost of 1B00 actions
that the purauit of 1800 wetians would be a state-wandated local pro-

pram, subjocl to ralmburscment to loenl entitics per the normal proc-
cgucen.  No fundn hrve dppropuvinted for such reimbursements. This would

. CONTTNUED
1T Tt : Qovernor'a Orflee Toe
e NELITRAL ~ INAL SIGNED ON [en ron s P
— DATE ,mmuvﬁ&%ri@ﬁﬂiMT Panttion dizaepeneed)
Tamen Roneland, Divoetor E
RGNS i CMLITAEN BANKE

i
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wee & significant change from current lsw, in thet the 1500 process pPro-—
d.rtvee by several years the concept of reimbursement for state man-
dreed Llocal programs and has not beesn so reparded before, Rathaer

urt 1800 action has simply been seen as a continuation of the orig-
Inal ocriminal or juvenile came. ‘ :

currently, 1800 actlone are brought infrequently for several reasons.
pangerous wards often, commit violent behavior and are referred to
the local district attorney for prosecution, in which case an 1800 ,
rivlow is not necwssary. They are also difficult cases to prosecute
due to the problemg involved in defining physical and mental di=abil-
ity and dangerousness, Sectilon 1800 actions generally do not exceed -
ar: average of 1-2 per month statewide. However, individual cases,

if vigorously litigated, could take an extended perlod of time and

bz quite expensive. As this expense is currently being cavered by

th: vounties of commitment, the Youth Authority has no precise data
regarding such costs. An appropriate minimal annual cost in the
550,000 to $100,000 range 1s & reasonable estimate.

v
‘

Fizoal Impeact

T
i
SR

0

Iy
£
AL
it

ATkt
=

i

R

550,000 ta $100,000 annually to bhé State.
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SB 2187 senate Bill - Bill Analysis

_8B 2187 .
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Date of Hearing: June 23, 1998

Chief Counsel: Judith M. Garvey

ASSEMELY COMMITTEE ON PUEBLIC SAFETY
Don Perata, Chair
SB 2187 (Schiff) - As Amended: April 28, 1538
SUMMARY : Recasts, clarifies and revises the current law

concerning the ecivil commitment of California Youth Authority

wards (CYA) beyond the age of 25. Specifically, this bill repeals
a redundant hearing procedure to determine whether to proceed with
a commitment hearing to determlnP if a minor shall be held within
the CYA past age 25,

_BXISTING LAW
1) Welfare and Institutions Code .(WIC) Section:provides that:

a) The Juvenile Court may retain juriscdiction over any person
: found to be a ward or dependent child of the juvenile court
until the ward or dependsnt child attains the age eof 21
years, except as noted in Existing Law provisions l(b),

l{c) and 1(d). (WIC Section 607(a).

b) The Juvenile Court may retailn jurisdiction over any person
" found to be a ward based upon the commission of a criminal
offense which is serious or violent until that person
.attains the age of 25 years if the person was committed to
the CYA. (WIC Section 607 (b).)

c) The Juvenile Court may not discharge any person from its
jurisdiction who has been committed to the CYA so long as
the person remains under the jurisdiction of the CYA,
including periods of extended control ordered pursuant to a
WIC Section 1800 commitment. (WIC Section 607(c).)

d) The court may retain jurisdiction over a ward adjudicated
a ward for the commission of a serious or violent offense
who has been confired in a state hospital or nther
gppropriate public or privats mental health facility
pursuant until that person has attainzd the age of 25
years, unlesas the court which committed the person finds,
after notice and hearing, that the person's sanity has been
restored. (WIC Section 607(d).)

‘e) As an implied exception to WIC Section 607 (a), the
Juvenile Court may retain julisdlctlon during the pendency
of an arrest warrant.

2) WIC Section 1769 provides that the CYA has jurisdiction over
wards remanded to it from the Juvenile Court until the
following ages:

a) Until the ward attains the age of 21 years

Cuge L ol Ly

'EXHIBIT ¢
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Page 2

b) DUntil the ward attains age'25 if the minor was adjudicated
a ward for the eommlssion of specified serious and violent
offenses,

c) A ward may be confined in CYA past age 25 if an order for
further detention is made pursuant to WIC Section 1800
procedures.

3) WIC Section 1770 provides that any ward committed to CYA for
any misdemeanor shall be discharged from CYA at the expiration
of ‘a two-year period or attains the age of 23, whichever is

sooner, (The age 23 provision was declared invalid in _FPeople
v, Olivas (1876) 17 Cal.3d 236 as were other portions of the
WIC CYA commitment scheme.} However, the period of confinement

for misdemeanants valldly committed to CYA may be continued for
further detention is made pursuant to WIC Section 1B0O0
procedures

4) WIC Section 1800 provides that whenever the Youthful Offender
Parole Board (YOPB) determines that the discharge of a person
from CYA control would be physically dangercus to the public
because of the person's mental or physical deficiency,
disorder, or abnormality, the YOPB must request the prosecuting
attorney to petition ths commlttlng court for an order
directing that the person remain subject to the control of the
autho;ity beyond that time.

5) WIC Section 1800 further provides that if the prosecuting
attorney does not file the petition for continued detention, he
or she -shall notify the YOPE. The effect of not filing a
petition is that the ward is released at age 25.

) WIC Section 1801 provides' that upon a petition being filed by
the prosecuting attorney, the court must notify the subject of
the petition and others, as specifiled, and "afford the person
an opportunity to appear in court with the aid of counsel and
of process to compel attendance of w1tnesses and production of
evidence. :

7} WIC Section 1801 further provides:

a) .If after a full hearing, the court and proof beyond a
reasonable doubt is of the opinion that discharge of the
person would be physically dangerous to the public because
of his or her mental or physical deficiency, discrder, or
abnormality, the court must order the CYA to continue the
treatment of the person.

by If the court is of the opinion that discharge of the
person from continued control of the CYA would not be
physically dangerous to the public, the court must order
the person to be discharged
from control of the CYA.

66
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B) As revised in 19B4, WIC Section 1801.5 provides that if the

court orders continu=d confinement, the ward is then allowad a
jury trial with a unanimous verdict and proof beyond a
reasonable doubt to answer the cquestion, "Is the person
physically dangerous to the public because of his mental or
physical deficiency, discrder, or abnormality?"

9) WIC Section 1800 commitments are for a duration of up to two
years, (WIC Section- 1802.)

_COMMENTS |

1) _Purpose . According to the author, "The maximum age at which a
juvenile can be kept 'in the juvenile justice system is upon
reaching the age of 25.. Yet, often a juvenile, who has done
his or her time and remains a serious

threat to society due to a pasychological problem, may be released

back into the community with no supervision.... It is ridiculous

to set walking time bombs out into the community, knowing that
they could blow up at any time. Apart from the most critical
isgue, that of public safety, it is unfair to the person released.

Clearly, they would be better served by remaining in a secure
treatment facility rather than being put intoc a position to get
into more trouble. : L ‘

"Some of the problems have resulted from individual courts
applying different standards of proof in the initial hearing.
8B 2187 clarifies the standard to be applied by making it
consistent with other similar mental health related
proceedings. By clarifying the use of a preponderance standard
in the initial hearing, it makes it easier to get these cases
to subsequently be heard by a jury.”

2) _History of WIC Section 1B0l Commitment Hearings
a) Overview: The age 25 Issue . Uncler the Juvenile Court

Law, a wardship generally ceases at age 21. However, if a
minor 1s sent to CYA for crimes of violence, he or she may
be held in custody until 'he or she resaches 25 years of age.
This age 25 release date has no general exceptions. The
age 25 issue permestes most discussions of the lack of

. incapacitation in juvenile proceedibigs.

b} . MWIC Section 1800 conditions and progedures. . In 1863, in
recognition that the release of persons at age 25 might.
threaten public safety, WIC Section 1800, et seq., allows
civil commitment of dangerously disorcered youthful
offenders who may be treated, ' In esserice, WIC Ssction 1B00O
procedures provide for a civil commitment procedure.

In _In re Gary W. , (1971)'5 Cal.3d 296, the California’
Supreme Court noted that it had repeatedly upheld civil
commitment schemes provided various conditions were met

hitp://www.leginfo.ca.gov/pub/ 97-98/bill/s.../sb_ 67.:’"\_ 19980622_115246_asm_comm.htm
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from a procedural due process perspective.’

Moreover, as a constitutionally guaranteed right, the
detainee/committee must receive treatment for his or her
problems as a condition of the confinement. BSpecifically,

8B 2187
Page 4

the Supreme Court noted:

As we have noted, the Youth Authority is
under an affirmative obligation to provide
treatment for the ward's mental or physical
abnormality when he i3 committ=sd pursuant to
those. sections. Detention of such wards without
treatment is unauthorized by statute,
Aocordingly, any persor confinecd pursuant to a
gection 1B00 commitment.but who is not receiving
treatment may seehk his release through
appropriate habsas corpus procedures. (citations
omitted.) 5 Cal.3d at 303.

) Post-Gafy W, case law_ . In 1875, the California Supreme
Court held that in civil commitment proceedings, there must
be unanimous jury verdicts and the standard of proof
required for continued detention was proof beyond a
reasonable doubt. People. v. Burnick , (1975) 14 Cal,3d 306,
322, At the time ©Burnick was decicded, WIC Section 1800 did
not reguire proof heyond a reasonabla doubt nor did it
require jury unanimity. '

d) Vernal D . In 1883, the Court of Appeal upheld the WIC
Bection 1B00 concept from constitutional attack but wrote
into the WIC Section 1800 .
provisione various due process protections. _People v. Buperior
Court (Vernal D.) , (1983) 142 Cal,.ARpp.3d 25,

In ,Vernal D, , a minor subjected to WIC Section 1B00
confinement challenged the same on several grounds. He
convinced the Superior Court held that this contention had
merit based on _Olivas_, . supra . The People then sought a
writ of mandate in the Court cof Appeal to compel the
Superior Court to conduct a WIC Section 1800 hearing.

In the Court of Appeal, Vernal arguad that the Superior

Court's ruling was correct in holding the WIC Section 1800
procedures invalid in toto. The Court of Appeal disagreed

and noted that _Olivas_, _supra . simply held that a ward could
not' be confined in CYA for any period of time longer than

an adult counterpart sentenced to county jail or state

priszon for the same offense. _Verpal . D, noted _Qlivas  ,

.. e ¥

_supra . had no effect on civil commitment proceesdings.

The Court of Appeal further noted in cases subsequent to
Qlivas , _supra . specifically in both _In re Move , (19878) 22
Cal.3d 457, 465 and _Conservatorship of Hofferber , (1580) 28

Cal.3d 1861, 172, the California Supremes Court had _uphgld
the validity of extended civil commitment proceesdings

‘ . : 68 ' :
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provided due process procedures were met. Indeed, both
Moye and,_Hofferber referred to WIC Section 1800 procedures
as civil commitment proceedings. '

However, the Court im _Vernal D._ did note that the ward had
a valid point in that the WIC Section 1B0OO procedures did

L

8B 2187
Page 5

not comport with _Burnick as the governing procedures in WIC
Section 1B00 did not require jury unanimity and WIC Section
1B01 language was "murky" on the standard of proof being
beyond a reasonable doubt. Therefore, the Court of Appeal
followed _Burnick in the context of WIC Section 1B00
commitments and issued the writ to compel that a WIC

Section 1B00 hearing be held _gonditioned_ on_continued
confinement based on jury unanimity and proecf beyond a
reasonable doubt. . .

el AB 2760:  _the le=gislative rasponse to Vernal D, In 1984,
the Legislature anacted AE 2760 (Areiasg), Chapter 546,
Statutes of 1984, and amended various WIC Section 1800

As such, WIC Section 1B00, et seq., contains a
constitutionally viable - if cumbersomz - mechanism for
extending confinement for two years beyond the time a ward
would otherwise have to be relsased. The basis for the
extension is the determination that a ward would be
physically dangerous to the public bzcause of a mental or
physical deficiency, disorcer, or abnormality.

Post  ~AB 2780, wards were entitled to two separate hearings
on whether they are physically dangerous. Within 10 days
from a judicial finding of dangerousnesa, wards may file a
written demand for a jury trial in a superior court. The
jury is charged to decide whether the person is physically
dangerous to the public because of his or her mental or
physical deficiency, disorder, or abnormality. The ward is
entitled to all rights guaranteed under the federal and
state constitutions in criminal procsedings, and the trial
requires a unanimous jury verdict, employing the standard
of proof beyond a reascnable doubt. The continued '
confinement pursuant to this procgess can ocour every two
years.

f) Problems created by AE 2760 . Because appropriate
conforming and cross-referencing changes were not made, AB
2760 in essence resquired proof beyond a reasonable doubt at
.both ' a preliminary hearing (probable cause hearing to
proceed to a trial) _and. at the trlal itself, In every
other contest, all that is required to hold ths
committee/detaines for trial is probable cause, determined
by a court alene in a preliminary hearing type proceeding.

As such, AB 2760 created a situation uvrheard of in all
other conteuts . _of current law, (1) procf beyond a
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reasonable doubt to proceed past a preliminary hearing
(which normally requires simple probable cause) _and. (2) a

subsequent jury trial using the identical proof beyond a’
reasonable doubt.

As the sponsor not=s, AB 2760 created entirely redundant
and unnecessary hearings not mancdatecd by either state or
federal guarantees nf due process Specifically, the

[
.SB_21B]
Page 6
Sponsor notes:

A disjcinted series of amendments and judicial
interpretations has caused these provisions to ,
evolve in such a way as to require-an
unparalleled redundancy by which a defsndant 1s
now, arguably, entitlecd to two consecutive
trials at which the people must twice establish
the same elements beyond a reasaonable doubt.

5} _Corrections to Sectioin WIC 18030 ELOCQdUst . This bill corrects

essentlally all problems creatad by AB 2760 and assures that
WIC Section 1B00 will work in an efficient, fair, and
constitutional manner so that wards may lecelve the treatment
they need. Specifically, this blll

a) Requires a court to order a hearing be held if it
determines that a commitment petition, on its face, supports a
finding of probable cause.

b} Retains the notification provisions in current law.

c) Allows,  if the dependent is a minor, a guardian of that
minor to appear at the hearing with the aid of counsel and the
right to cross-examine experts or withesses, as specified.

d} Requires the probable cause hearing to be held within 10
calendar days after the date the order is issued unless the
person named in the petition waives this time.

e} Reguires the court, at the probable cause hearing, to
receive evidence and '“determine whether thers is probable cause
to believe that discharge of the prrson would be physically
dangerous to the public bhecauvse of his or her mental or
physical deficiency, disorder, or abnormality.”

f) Retains the requirement in current law that if the court
determines there is not probable cause, to dismiss the petition
- and the perdon shall bs discharged from the control of the
authority at the time required by current law.
g) Reguires that if the court determines there is probable
‘pause to "order that a trial be conducted to determine whether

the person is physically dangerous to the public because of 'his
or her mental or physircal

deficlency, disorder, or abnormalilty."

. 70 :
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h} Provides that, if a trial is ordered, the trial must be by
jury unless personally waived by the person, after he or she
has been fully advised of the constitutional rights being
waived and by the prosscuting attorney, in which case trial
shall be by the court.

i) Regquires the court or the jury to answer the following

question: "Is the person physically dangerous to the public
because of his mental or physical deficiency, disorder, or

_SB 2187
Page 7

abnormality?"

j) Btatutorily mandates that the the person shall be entitled
to all rights guaranteed under the federal and state
constitutions in criminal procsedings.

k) Reguires in statute a unanimous jury verdict.

1} Requires proof, beyond a reasonable doubt .

6) _This bill is analogous to procedures for cther givil commitments .
As noted above, civil commitment procsdurss for treatment of
dangerous individuals is not new in Califernia. For example,
since 19B6 there has been a civil commitment scheme for mentally
disordered offenders (MDOs) and since 1996 for sexually violent
predators (8VPs). This bill's provisions are modeled on, and are
analogous to, procedures used for MDOs and 5VPs. Both these
statutes have been-upheld against state and federal due process
clause attacks.

7) .Buggested Technieal Amendment to WIC Sections 606 and 607 for
Consideration _if Therg_is no Oppesition,

a) WIC Section 606 and AP 13492 . Earlier this year, this
Committee approved AE 1392 (Scott), which amended WIC
Sectien G606 to conform with various pieces of legislation
enacted in 1994. AR 1392 made a necessary change to
implement juvenile court provisions allowing new charges to
be filed in adult court after a minor has already been
found unfit for juvenile court and other conditions have
been met.

One statute allows the filing of new charges in adult
court after the minor has been found unfit in a prior
proceeding and upon different conduct than which underlies
the new charges. Another statute appears to reguire a
juvenile court .order te allow the filing of new charges in
adult court. AB 1392 reconciled these provisions so as to
dispense with an unnecessary juvenile court action.

While AB 1392 passed the Assembly, the Senate never
assigned AB 1392 (AB 1392 may have besn viewed as a "aspot
bill" which it was not). 2B 1382 was subsequently gutted
and used for other purposes. Howaver, the WIC Section 606

http://www.leginfo.ca.gov/pub/97-98/bill/s.../sh_2'"~712_19980622_1 15 246_asm_comm.htm 11/7/00



SB 2187 Senate Bill - Bill Analysis

cross-referencing issue still remains unaddressed.

A3 this bill deals with unnecesssary and duplicative
procedures, should not AB 1382's "cleanup provisions" be
included in this bill? (Such an amendment is attached.) 2
cross-reference check has discerned no chaptering isaue by
the insertion of the WIC Section 606 change in this bill,

b) . WIC SBection 607 and SB 2341 failure to cross-referance.
In drafting the analysis, staff noticed that WIC Section
607 (a) does not

specifically state that the Juvenile Court rstains jurisdiction

8B 2187
Page B

during tha pendency of 'an arrest warrant.

WIC Section 607 (=), enacted by &B 2341 (Lochkyer), Chapter
713, Statutes of 1938, states that ths court does but there
is not a specific cross-reference to that effect. Should
this bill include an amendment to WIC Section 607(a)
inserting a specific cross-reference to subdivision (e}?
(An amendment is attached analysis.)

Staff has conducted a cross-referernce check and it appears
that thils creates no chaptering issue.

_REGISTERED SUPPORT/QPEOSITION.

- Support

Los Angeles District Attorney's Office (source)
Bttorney General .
California District Attorney's Qffice
California Peace officers Association
California Police Chiefs Association

_Opposifion .

None on File

Bnalysis prepared by : Judith M. Garvey / apubs / (916) 319-3744

JEXHIBIT “"A" - SB 2187 AMENDMENTS,

At page 2, delete line 1 and insert:

SECTION 1. Section 606 of the Welfare and Institutions Code
is amanded to read:

606. When a petition has been filed in s juvenils court, the
minor who is the subject of the petition shall not thereafter
be subject to criminal prosecution based on the facts giving
rise to the petiticn unless the juvenile court finds that the
minor is not a fit anc proper subject to be dealt with under
this chapter and orders that criminal proceadings be resumed

Page ¥ ot 1U
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or instituted agaihst him or her .. _or. ;tha_ _petition _is_
transferred to & court of  _eriminal. .Jjurisdiction _pursuant to
subdivisiocn (b)_ _of | 8esction_ 707,01 . . :

SEC. 1.1. Section 607 of the Wélfare and Institutions Code 1is
amended to read:

607. [a) The court may retain jurisdiction over any person
who 1s found to be a ward or dependent child of the juvenile
court until the ward or dependent child attains the age of 21
years, except as provided in subdivisions (B}, .(c), —emd- (d},
—and _(8)

(b) The court may retain jurisdiction over any person who
is found to be a person described in Section 602 by reason of

(

SB 2187 _
Page 9

the commission of any of the offanses listed in subdivision
(b}, paragraph (2} of subdivision (d), or subdivision (e} of
Section 707 until that person attains the age of 25 years if
the person was committed to.the Department of the Youth
Authority. . -

{c) The court shall not discharge any person from its
jurisdiction who has been committed to the Department of the
Youth Authority so long as the person remains under the
jurisdiction of the Department of the Youth Auvuthority,
including periods of extended control ordered pursuvant to
Section 1B00.

{d) The court may retain jurisdiction over any person
described in Section 602 by reason of the commission of any
of the offenses listed in subdivision (h), paragraph (2} of
subdivision (d), or subdivision (e} of 8ection 707 who has
been confined in a state hospital or other appropriaste public
or private mental health facility pursuant to S=ction 702.3

“until that person has attained the age of 25 years, unless
the court which committed the person finds, after notice and
hearing, that the person's sanity has leen restored.

(e) The court may retain juriscdiction cver any person
while that person is the subject of a warrant for arrest
issued pursuant to S=ction 663.

SEC. 1.5, Section 1801 of the Welfare and
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(Cite ns: 220 Cal.App.3d 602, 269 Cal.Rptr. 542)

Court of Appeal, Fourth District, Division 2,
California,

PEOPLE ex rel. Dennis KOTTMEIER, District
Attorney of San Bernarding '
County, Petitioner,
V.

_ MUNICIPAL COURT of the: STATE of
California for the County of San Bernardino,
Respondent.

James J, CHARLES, Jr., Dominic M. Davis,
Anne M. Cordaro, and Jaime Giron, Real
Party in Inferest.

No. E007729,

April 20, 1990,

County district attorney brought origlnal proceeding
seeking writs of mandate and prohibition to require’
municipal court to resecind requirement that district
attorney's representative prosecute every traffic
infraction case. The Court of Appeal, Hollenhorst,
Acting P.J., held that: (1) district attorney had
discretion to decline to prosecute traffic infraction
‘cases, and (2) municipal court could not decline to
hear such cases,

Writ of mandate issued.
West Headnotes

[1] Double Jeopardy ©—101
135HKk101

Double jeopardy clanse did not prevent retrial of
defendants in traffic infraction cases who had been
found not guilty by judge who had prohibited state
witnesses from testifying because no representative
of district attorney's office was present in
courtroom; no evidence had been talken and no
finding of fact could properly have been made,
U.S8.C.A. Const,Amend. 14; West's Ann.Cal.Pena!
Code § 1466(a)(2).

[2] Constitutional Law ©&—268(2.1)
82k268(2.1) :
(Formerly 92k268(2))

A defendant's due process rights are not violuted if a
~traffic infraction hearing is held without presence of
a prosecutor, even if trial judge calls and questions

witnesses, U.S.C.A, Const.Amend. 14,

EXHIBIT H

Page 1

[3] Criminal Law €=639.6
110k639.6
(Formerly 110k639(6))

District attorney was authorized to decline to appear -
in traffic infraction cases, under statute providing
that he would attend courts, and "within his or her
discretion ™ * ® injtiate" prosecution for public
offenses. West's Ann,Cal.Gov,Code § 26500,

[4] Criminal Law &=639.6
110kG639.6
(Formerly 110k639(6))

Municipal court lacked power to in effect decline to
hear traffic infraction cases, by prohibiting
prosecution testimony and entering purported “not
puilty” findings, unless a representative of the
district attorney's office appeared to prosecute case.
West's Ann,Cal.C.C.P. § 128,

w540 %604 Dennis Kottmeier, Dist. Atty,, and
Joseph A. Burns, Deputy Dist. Atty., for petltioner.

605 Roger Meadows, Pomona, for respondent.
No appearance for real party in interest,
HOLLENHORST, Acting Presiding Justice,

For the third time, the People, by and throngh
Dennis Kottmeier, in his capacity as District
Attorney for the County of San Bernardino, seek
relief from this court from a policy imposed by the’
municipal court requiring the attendance of
prosecutors at the trial of traffic infractions. [FN1}
Although we have previously declined to assume
jurisdiction and required petitioner to seek liis
available remedies in the lower courts, we find
ourselves compelled at this time to intervene.

FN1. We consider this the correct way to
characterize the policy of respondent court, despite
its purported compliance with the order of the
superior court forbidding it to compel such
attendance. As will be discussed below, the
court's actions in dismissing all such cases if no
prosecutor appeared was & trangparent effort to
force petitloner to provide a deputy,

Petitioner (hereinafter sometimes “the District
Attorney") filed his first petition with this court on
October 3, 1989, This petition alleged that in July

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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1989, Judge David Merriam of respondent court
notified petitioner that when he assumed the
assignment ""543 of traffic trials on July 28, he
would require the attendance of a depuly district
attorney to represent the People. [FN2] Petitioner
responded by requesting the cancellation of this
policy, relying on People v, Carlucei (1979) 23
Cal.3d 249, 152 Cal.Rptr. 439, 590 P.24d 15.
Despite the intervention of Presiding Judge Anthony
Piazza, this effort was-unsuccessful, and on July 27,
1089, the District Attorney filed a petition for writ
of prohibition with the superior court. On that
same day, a copy of an alternative writ was served
on respondent court and Judge Merriam, which
forbede respondent from implementing its policy of
requiring the presence of a deputy district attorney.

FN2, Traffic trizls are apparently calendared for
Friday mornings.

In response, at the calling of his traffic infraction
calendar on July 28, 1989, Judge Merriam
announced his intention to obey the alternative writ,
However, he declined to permit any witnesses for
the People to testify unless they were formally called
by an attorney. As no deputy was present, the
court called the defendants and not only allowed
them to tell their side of the incidents, but
affirmatively questioned them. In the case of each
defendant whose "trial" was reflected in the
transcript provided to this court, the municipal court
accepted defendant's version and found the  *606
defendants not gullty. Petitioner asserted, without
denial, that 13 defendants were in fact so found not
guilty on that date,

The District Attorney's efforts to obtain a revised
order pending the hearing on his petition for writ of
prohibition failed, although Judge Merriam
eventually modified his practice to that of granting

acquittals under Penal Code section 1118 in alf cases

in which no prosecutor was present, This continued
throughout the month of August and into September
of 1989, The People began filing notices of appeal
on all such cases, which had passed 50 by the time
the first petition was filed in this court, [RN3]

FN3, We are informed that by now, well over 130
such appeals have been filed by the People. We
are aiso informed that, contrary lo the superior
court's belief that each appeal could conveniently
be resolved with respect to its particular issues, the
appellate department is awaiting this court's

542, #*542)

Page 2

pronouncement of & general rule of law,

On September 22, the District Attorney's petition
was heard by the superior court. Although no
writlen judgment was ever presented ag part of the
record to this court, the superior court announced its
intention to deny relief on the theory that the
People's remedy by appeal in each case was
adequate., The court expressed the opinion that
each appeal would present a fully developed fact
situation, and would also provide the opportunity for
specific relief. The court noted that the original
alternative writ had been effectively circumvented
by the municipal court, and relied on this to show
that a general order in mandate might not covar later
practices or policies.

The District Attorney filed his first petition with
this court en October 3, 1989, in which he sought a
full review of the issues, We granted relief in only
8 limited sense, ordering the superior court to set
aslde its finding that the remedy by appeal was
adequate, and directing it to hear the case on its
merits,

In obedience to this order, the superior court
conducted further proceedings, and issued a
judgment on February 15, 1990, directing the
municipal court to cerse from requiring or
compelling the attendance of a prosecutor at traffic
infraction hearings. '

With prophetic anxiety, the District Atforney .again
resorted to this court, seeking o broader order. We
again denied the petition, but did so expressly
without prejudice to future proceedings "should
there be further dismissals or should the order and
judgment otherwise fail to achieve a result consistent
with the interests of justice." Although we were
reluctant to presume that respondent would fiout or
deliberately circumvent the superior court's order,
we hoped by our language to indicate our general
agreement with the result reached.

#607 However, the instant petition was filed on
March 1, 1990, Petitioner alleges that the
municipal court has once again elected to comply
with the letter of the **544 order rather than its
spirit, in that, while it makes no effort to compel the
attendance of a deputy district attorney by the threat
of contempt or other legal coercion, it has continned
to refuse to allow the People's witnesses to talee the
stand and has continued to dismiss the infraction

Capr. © West 2000 No Claim to Orig,. US Govt, Works
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cases or enter judgments of acqmttal. [FN4]

N4, At some point over the last several months,
Judge Ellen Brodie began to hear the traffic
infraction calendar, She has expressed her
solidarity with Judge Merriam on the issueg of this
case,

Availability of Relief

Four individuals have been named as real parties:
James J. Charles, Ir., Dominic M. Davis, Aane M.
Cordaro, and Jaime Giron. Their cases were called
before respondent court on February 16, 1990, In
no case was a deputy district attorney present,
although police officers were present to lestify; in no
case was any witness sworn,  When it appeared too
that no deputy district attorney was in court, the
court declined to call any witnesges-and found each
defendant not guilty.

[1] The People may appeal "an order or judgment
dismissing or otherwise terminating the action
before the defendant has been placed in
jeopardy...." (Pen.Code, § 146G, subd. (a)(2).)
Jeopardy does not attach, as a rule, until a witness
has been sworn. (Richard M. v. Superior Court
(1971) 4 Cal.3d 370, 376-377, 93 Cal.Rptr, 752,
482 P.2d 664.) Although the trial court in these
cases purported to make & finding of "not guilty,”
we think the court's actions are properly construed
as dismissals under Penal Code section 1385, No
_ evidence was taken and no finding of fact could
properly have been made; it is abundantly clear that
the results occurred not because the People had
failed to prove guilt, but because the court refused to
conduct trials.

The orders were therefore appealable, and
petitioner is entitled to seek the alternative of
extraordinary relief. In this case it is beyond

question that relegating the People to the remedy of

appeal would delay resolution of an important public
izsue, and add to what is already a multiplicity of
appeals, (See Hogya v. Superior Court (1977) 75
Cel,App.3d 122, 129-130, 142 Cal.Rptr, 325.)

DISCUSSION

Four distinct issues are presented by this petition,
Does the conduct of infraction trials without the
participation of a prosecutor violate a 608
defendant's right to due process? Does it violate

Page 3

the requirements of Government Code 265007
Daes it improperly interfere with the court's
inherent power to regulate and control its own
procedures, and does it place the court in the
intolereble position of playing the role of
prosecutor? The first question is readily answered
by resort to controlling authority; the other three
require a niore extended analysis.

In setting up the issues, however, we must observe
that both sides have used lofty legal principles as a
smoke screen to some extent.  As we will have
occasion to note again, this case is really a contest
of wills between the court and the chiel prosecutor,
At oral argument, counse] for respondent stressed
almost exclusively the court's desire to have a
prosecutor present as am aid to the pre-trial,
disposition of cases, and it is apparent that the
essential battle is over the allocation of judicial and
prosecutorial resources where both sides are
stretched too thin.

This, of course, is an administrative, not a legal,
dispute, and one which this court cannot effectively
resolve, 'We must therefore confine ourselves to
the legal trappings of the case.

L.
Constitutional and Statutory Strictures

[2][3] In People v. Carlucei, supra, 23 Cal.3d 249,
152 Cal.Rptr. 439, 590 P.2d 15, the court held that
there was no due process violation if an infraction
hearing was held without the presence of the
prosecutor, It further expressly held that no such
violation existed by the fact that the trial ~ "*545
judge called and guestioned witnesses, although it
cautioned that the trial judge, in such a case, must
be careful to avoid any appearance of bias or
advocacy. (At pp. 256-258, 152 Cal.Rptr. 439, 590
P.2d 15.) However, in Carlucci the court did not
consider the effect of Government Code section
26500, '

That statute defines the duty of the district attorney,
and states that he "shall attend the courts, and
within his or her discretion shall initiate and conduct
on behalf of the people all prosecutions for public
offenses." The statute was amended in 1980

(Stats, 1980, c. 1094), to add the portion italicized
above,

In People v, Daggett (1988) 206 Cal.App.3d Supp. .
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1, 253 Cal.Rptr, 195, the appellate department-of
Sacramento County held that section 26500, as
amended, did not require the attendance of a
prosecutor at infraction trials. Relying in part on
legislative history, the court ruled that the
Legislature, in maling the amendment, was
conscious that the amended version would *609
grant the prosecutor discretion in appearing, as well
as initiating a prosecution, [FN5] However, the
court also pointed out that the amendments were
made after the decision in People v. Carlucci, and
that the Legislature was presumed to have been
aware of the court's ruling that the prosecutor nead
not be present, ’

FN5, Assembly Committee on Criminal Justice,
Analysis of Senate Bill No. 1890, Comments,
paragraph 4 "... This langusge appears (o
eliminate the existing mandate lhat the public
prosecutor conduct all prosecutions for public
offenses on behalf of the people and insert in it's
[sic] stead discretionary provisions, Is this the
intent? Different language should be drafled to
accompligh the pstensible purpose of this provision
without modifying the existing mandates (i.e. 'The
public prosecutor shall attend the courts and
conduct on behalf of the people all prosecutions
which, within his/her discretion, have been
initiated' ,.."

Although the language of Government Code section
26500 is certainly. not free from doubt, we agree
with the result reached in People v. Dapgett. The
phrase “attend the courts" is too vague Lo be of
much use in interpretation; what courts? When?
On its face the statute then appears to grant the
district attorney discretion both to initiate and
conduct the prosecutions, This is undoubtedly the
intention of the statute, insofar as it means that it is
the district attorney's prerogative to determine
whether to file charges and whether to continue a
prosecution. (See People v. Adams (1974) 43
Cal.App.3d 697, 707-708, 117 Cal.Rptr. 905.) It
is less clear that the statute was intencled to permit
the district attorney to choose when to appear for
trial, or what the result of his absence should be.

We note that it has been stated that the provisions
of Government Code section 26500 requiring the
presence of the prosecutor "are for the benefit of the
people." (People v. Thompson (1940) 41
Cal.App.2d Supp. 965, 967, 108 P.2d 105.) This
suggests that there is discretion not to appear, if the
district attorney is willing to take the consequences
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of an adverse verdict or ruling, which in most
misdemeanor and felony cases would be 8 foregone
conclusion, If the Diatrict Attorney elected not to
appear at a serious felony trial involving complex
issues and numerous witnesses, two things would be
clear: he would be in gross dereliction of hig duty

to the people of the state under Government Code
section 26500, and the court would be justified in =
dismissing the case.

However, we do not think it either necessary or
proper to consider such.a sitwation, which is not -
before us. InPeople v, Carlucel, supra, the court
extensively discussed the unique nature of infraction
prosecutions and the benefits to all sides of
encouraging expeditious and flexible procedures,
(See also In re Dennis (1976) 18 Cal.3d 687, 695,
135.Cal.Rplr. 82, 557 P.2d 514.) The prohibition

“ngainst appointed counsel in infraction cases (

Pen.Code, § 19c) ensures that the majority of
defendants will be  "610 unrepresented, and the
presence of a prosecutor would be "hardly to
defendant's advantage.” (People v, Carlucci, supra,
23 Cal.3d at p, 258, 152 Cal.Rptr, 435, 590 P.2d
15.) We need not repeat in detail that court's
recital of the practical considerations underlying the
decision that such cases may be handled without the
presence of a prosecutor; we need **546 only agree
and hold that petitioner's decision not to pravide a
prosecutor for infraction trials is not forbidden by
Government Code sectien 26500,

11, -
Interference With-the Court's Control of Its
Procedures

[4] While a court unguestionably has the power to
enforce an attorney's duty to appear where 8
commitment to do 8o has been made (see In re
Stanley (1981) 114 Cal App.3d 588, 591, 170
Cal.Rptr. 755), the remedy is less certain where the
district attorney simply declines to personally appear
in a class of cases. Thus, we think the judgment by
the superior court, which forbade any attempt to

‘compel the attendance of a deputy district attorney,

W8S correct,

Respondent argues, however, that it had the power
and the right to refuse, in effect, to hear the trials in
the absence of the prosecutor, It argues that it
cannot in turn be forced to conduct trinls without the
assistance of an attovney for the People, and to
assume the responsiblilty of ensuring that both sides
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fairly and completely present their cases, [FNG]

FNG. That respondent court's real grievance is
quite different is again supgested by remarks made
by Judge Brodle. After the superior court issued
its judgment, she dismissed several cases due to the
absence of 8 prosecutor, and then made the
following comments, obviously directed to the
law enforcement witnesses who had not been
permitted to testify: "THE COURT: ... You're
found not guilty, siv, [ 9] Officers, T want to say
something to you, [ would be very upset indeed if
I were you and was put in the position of having
the prosecutor of thiz county, the district attorney
of this county, place so little worth on what you
are doing that they won't send a deputy to court to
- prosecute your cases, [ Y] Where is Mr, Goss?

Where is Mr. Williams? Where is Miss
Djanbatian? Where is Mr. Weintre?  And where
is Mr. Carroll? [{] Not one of them is in Superior
Court. One of them may be in Department A
doing taw und motion. The other four have
nowhere (o go on Friday mornings, no court
appearances that 1 am aware of, [ {] And it seems
to me that the elected district attorney of this
county should fulfill bis duty that he has been
elected to perform and send people to court. [ 4]
We all do our jobs. You do your jobs, Idomy
job.  And the district attorney should be doing his
job." ‘

We agree that, applied to an extreme case, this
argument is not without merit. However, as
discussed above, we are not considering an extreme
case, but ondy infractions normally processed rapidly
and informally,

The evident antagonism between petitioner and at
Jeast some members of respondent court is not
difficult to understand, and neither side is wholly
%611 virtuous or unreasonable, The District
Attorney doubtless considers his office understaffed
and overworked, and believes thal his deputies may
be more usefully employed in more serious cases,
Respondent feels that it is being inappropriately
denigrated and ignored, and that its role as the only
contact many citizens have with the court system
deserves more consideration by the District
Attorney. (See People v, Daggett, supra, dissenting
opn. of Marvin, I., 206 Cal.App.3d Supp. pp. 6-7,
253 Cal.Rptr. 195.) However, both sides appear to
forget their joint interest in both the smooth
functioning of the system and the goal of achieving
justice, [FN7]

FN7. Purthermore, respondent's approach has had
the unfortunate result of exposing the judicial
system to ridicule. We can only wince when
contemplating the reactions of those members of
the public who found themselves caught up in this
charade, We are also sympathetic to the burdens
imposed on the individual defendants against whom
the People have determined {o prosecute appeals,
or who have been named heve as real parties, For
them, a trivial transpression has exposed them to
the legal system L its most protracted and
irrational,

Every court has certain inherent powers to control
and manage the proceedings before it. (Code
Civ.Proc., § 128.) However, this power "should
be exercised by the courts in order to insure the
orderly administration of justice” (Hays v. Superior
Court (1940) 16 Cal.2d 260, 105 P.2d 975) and not
as & weapon in a baltle of priorities, © We do not see
that requiring respondent court to allow infraction
proceedings to be held in the absence of a deputy
prosecutor necessarily invades its powers or dignity.

w547 TII,

Finally, respondent asserts its concern over being
"compelled” to play the role of advocate in
questioning the People's witnesses. We observe
that the record in this case indicates that the court
saw nothing improper in questioning defendants, and
indeed there was not; it is the duty of the trial court
to assist in bringing out the facts, within reasonable
limits, to the end of reaching a just result, (People
v, Carlucei, supra, 23 Cal.3d at p, 256, 152
Cal.Rptr, 439, 590 P.2d 15; Estate of Dupont
(1943) 60 Cal.App.2d 276, 140 P.2d 866.) In fact,
Judge Merriam's practice of calling defendants and
then questioning them extensively supports the
inference that the present zealous concern for the
court's appearance of unteinted impartiality has
merely been cobbled up to justify its actions,

However, we stop short of holding that respondent
court must take the initiative in examining the
People's witnesses, as we agree that no court should
be placed in the position of appearing-to assist one
side over the other. This-printiple should be most
carefully and rigorously followed where the party
being questioned appears for the prosecution, o
avoid the inference that the court and law
enforcement are "in cahoots" and the *612 result of
the trial a forepone conclusion, (See generally
McCartaey v, Commission on Judicial -
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Qualifications (1974) 12 Cal.3d 512, 116 Cal.Rptr.
260, 526 P,2d 268.)

As the superior court observed, there are
difficullies in resolving the case in a manner which
will cover all eventualities without placing
unnecessary and improper strictures on either party.
In attempting to do so, this court must to some
extent depend on the good faith of both sides,
although the unresolved, underlying basis of the
dispute makes such reliance probably over-
optimistic,

The municipal court may properly require the
District Attorney to supply a list of witnesses for
each cage, for example; the court should then
permit the witnesses to give a narrative recital.
The court has no obligation, however, to assist the
People's witnesses in presenting the case, and we
recognize its continuing discretion o request the
presence of a prosecutor in the unusual case,

We requested respondent and real parties to respond

to the petition and held oral argument. The case is
appropriate for the issuance of a peremptory writ in
the first instance, (Code Civ.Proc., § 1088; Palma
v. U.8, Industrirl Fasteners, Inc. (1984) 36 Cal.3d

171, 178-179, 203 Cal Rptr. 626, 681 P.2d 893.)

Let a peremptory writ of mandate issue directed to
the Municipal Court of San Bernardino County,
directing it to vacate its orders terminating
proceedings on & purported finding of "not guilty" in
those actions entitled People v. James J. Charles,
Ir., action No. ONM 10842; People v. Dominic M.
Davis, action No. ONM 118411; People v. Anne
M. Cordaro, action No. SH 592271, and People v.
Jaime Giron, action No. SH 604856 and to reinstate
the complaints in said action. Respondent is further
directed to proceed to conduct trials in said matters
in conformity with the views expressed in this
opinion.

McDANIEL and DABNEY, JI., concur.

END OF DOCUMENT
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. BEFORE THE
. COMMISEION ON STATE MANDATES

Test Claim of:
County of Alameda

Extended Commitment - Youth Authority

Chapter 546, Statutes of 1984
Chapter 267, Statutes of 1998

STATEMENT OF THE CLAIM

A MANDATE SUMMARY

The statutes cited above on whicki this test claim is based, amend Sectiohs 1800, 1801 and
1801.5 of the Welfare and Institutions Code, and transfers responsibility for dlscharumg
the duties from the Youthful Offender Parole Board to the District Attorney of the
applicable county.

Section 1800 specifies that if the Youthful Offender Parole Board determines that the
discharge of a person from the control of the Youth Authority at the time required would
be physically dangerous to the public because of the person’s mental or physical
deficiency, disorder or abnormality, the Board’s chairman is required to refer the matter to
the District Attorney to petition the committing court for an order directing that the
person remain subject to the control of the Youth Authority. The statute requires that the

.petltlon must be filed at least 90 days before the date of scheduled discharge. The petition

is required to be accompanied by a written statement of facts upon which the Board has
based its-opinion that discharge from the control of the Youth Authority at the time stated
would be physically dangerous to the public. The statute also provides that the petition
shall not be dismissed or an order denied because of technical defects in the petition.

Ounce the petition is filed, pursuant to Section 1801, the court must provide nétice of the
application to the person who is the subject of the petition, and if a minor, to his or her
parents or guardian, and if there is no parent or guardian, the court is required to appoint a
person to act in the place of the parent or guardian. The person who is the subject of the
petition has the right to counsel, and to compel witnesses and production of evidence. If
the court is of the opinion that the person would be physically dangerous to the pubﬁc due
to his or her mental or physical deficiency, disorder or abnormality, the court is to order
the Youth Authority to' continue treatment. If the court is of the opinion that discharge
would not be physically dangerous, the court is required to discharge the person.
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If the person is ordered returned to the Youth Authority, he or she, or his or her parent or
'guardian may, w1thm 10 days of the order, file 2 written demand that the matter be tried
before a jury in the superior court of the county from which the person was committed.
The court is required to commence the trial not less-than four days, nor more than 30 days
from the date of the written demand. The statute also specifies that the person who is the
subject of the proceeding shall have all rights guaranteed under the federal and state
constitution in criminal proceedings, that the trial requires a unanimous jury verdict, and
that the burden of proof is beyond a reasonable doubt.

Prior to the amendment of these statutes by Chapter 546, Statutes of 1984, and Chapter
267, Statutes of 1998, it was the obligation of the Youth Authority Board, and then the
Youth Offender Parole Board, to present these matters before the superior court in the
county from which the individual who is the subject of the proceeding, was committed.

* With the transfer of responsibility from the Youth Offender Parole Board to the local
District Attorney, the local District Attorney is now responsible for the prosecution of
‘these actions. The Youth Offender Parole Board makes the detemna,tlon as to whether
the subject individual is dangerous, and if so, they send a referral to the District Attorney
to file for a two year hold, With the referral is sent a copy of the master file on the ward,

which includes various psychiatric reports. This requires a review of the file, and
determination as to whether there is a basis to proceed. Due to the evidentiary nature of
the hearing, it is necessary to employ experts to testify at both the hearing, and if
requested, the jury trial, as to the dangerousness of the person, and whether that is the
result of a mental or physical deficiency, disorder or abnormahty

In order to adequately prepare for trial, it is not only necessary to review the
"documentation provided by the Youth Offender Parole Board, and to obtain the requisite
expert witnesses, but it is also ecessary to interview the youth counselors at the California
Youth Authority facility, various parole officers and others who have witnessed particular
acts, which may be in a locale far from the committing court. Furthermore, practice has
shown that if the matter goes to jury trial, it is usually necessary to prove the underlying
oﬁense and other acts of misconduct in order to prove the psychiatric diagnosis.

Although the caseload of these referrals is not great, the time and resources that are
consumed by these cases is great. )

B. LEGISLATIVE HISTORY PRIOR TO 1975

Section 1800 was originally enacted with the passage of Chapter 1693, Statutes of 1963,
As originally enacted, Section 1800 stated:

Whenever the Youth Authority Board determines that the
discharge of a person from the control of the Youth
Authority at the time required by Section 1769, 1770, or
1771, as applicable, would be physically dangerous to the
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public because the person’s mental or physical deficlency,
disprder, or abnormality, the board, through its chairman,
shall make application to the committing court for an order
directing that the person remain subject to the control of the
authority beyond soch time, The application shall be filed at
least 90 days before the time of discharge otherwise
required. The application shall be accompanied by a written
statement of the facts upon which the board bases its
opinion that discharge from control of the Youth Authority
at the time stated would be physically dangerous to the
public, but no such application shall be dismissed nor shall
an order be denied merely because of technical defects in -
the application.

' Sectlon 1800 was amended by the enactment of Chapter 371, Statutes of 1970 As then
| a.mended Section 1800 stated:

Whenever the Youth Authority Board determines that ‘the
- discharge of a person from the control of the Youth
Authority at the time required by Section 1769, 1770,
1770.1, or 1771, as applicable, would be physically
dangerous to the public because of the person’s mental or
physical deficiency, disorder, or abnormality, the board,
through its chairman, shall make application to the
committing court for an order directing that the person
remain subject to the control of the anthority beyond such
time. The application shall be filed at least 90 days before
the time of discharge otherwise required. The application
shall be accompanied by written statement of the facts upon
which the board bases its opinion that discharge from
control of the Youth Authority at the time stated would be
physically dangerous to the public, but no such application
shall be dismissed nor shall an order bée denied merely
because of technical defects in the application. [Emphasis
added.] -

Thus, prior to 1975, the obligation to file the petition with the committing court rested
with the Youth Authonty Board, In 1979, with the passage of Chapter 860, Statutes of
'1979, the Youth Authority Board was changed to the Yoouth Offender Parole Board.
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C. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE MANDATED
. ACTIVITIES

With the transfer of responsibility for the filing and prosecution of these actions from the
Youth Authority Board and subsequently the Youthfil Offender Parole Board, to the
District Attorney. of the committing court, the Sections that are involved with this program
are Welfare and Institutions, Sections 1800 through 1803. All of these sections are
directly related to the reimbursable provisions of this test claim.

D. COST ESTIMATES

The case load for Alameda County is determined by the number of referrals made to the
District Attorney by the Youth Offender Parole Board. In fiscal year 1997-98, three cases
were heard to completion. The average salary of 2 Deputy District Attorney for Alameda
County is $54.00 per hour, plus a benefit rate of $15.00 per hour, for & total cost of
$63.00 per hour. The case names, attorney hours spent and the total attorney time per

case 1§ B8 fo]lows K
Y

Spooner 25 hours - X $69.00 per hour = . 3 1,725
Gullette - 40 hours X $69.00 per hour = $ 2,760

- Atkinson 160 hours X $69.00 per hour = $11,040
Bolosan 240 hours X $69.00 per hour = 316,560
TOTAL: | | $32 085

Itis a.utlclpated that there will continue to be cases referred to the DlStl’lCt Attorney by the
Youth Offender Parolé Board, and the referrals and nature of the cases will determine the
ongoing costs of this program. The foregoing costs are for attorney time only, and does
not include cbsts of expert witnesses, witness fees, investigators, or expenses.

E. . REIMBURSABLE COSTS MANDATED BY THE STATE

The costs incurred by Alameda County as a result of the statutes included in this test claim
. are all reimbursable as such costs are “costs mandated by the State” under Article XTITB,
Section 6 of the California Constitution, and Section 17500 ef seq. of the Government
Code. Section 17514 of the Government Code defines “costs mandated by the state”, and
*specifies the following three reguirements:

1. There are “increased costs which a local agency is required to incur afier July 1,
1980.” ~

2, The costs are incurred “as a result of any statute enacted on or after January 1,
1975
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3. The gosts are the result of “a new program or higher level of service of an existing

program \gvxthm the meamng of Section 6 of Article XITIB of the California
Constltutlon "

E. MANDATE MEETS BOTH SUPREME COURT TESTS

The mandate created by these three statutes clearly ‘meets both tests. that the Supreme
Court in the County of Los Angeles vicState of California (1987):created for determining
what constitutes a reimbursable state mandated local program. Those two tests, Which the
Commission on State Mandates relies upon to determine if a reimbursable mandate exists,
are the “unique to government” and the “carry out a state policy” test. Their apphcatlon |
to this test clzum 18 dlsoussed below. :

Mandate Tg Unigue to L‘ooal Govemmeutr |

The statutory scheme set forth above imposes a unique requirement on-local
government. Only local government is authorized to file the. c1v11 commitments
required by this statutory scheme, and only the district attornsy 'of the committing
court, upon referral by the Youthful Off'ender Parole Board. This mandate -applies
only to local covemmeut Lo . :

Mandate Carries Out z{"State P.olicv

The mandate clearly carries out the state policy that those individuals committed to
the California Youth Authority, who are deemed physically dangerous to the
public ‘because of the person’s mental or physical deficiency, -.disorder or
abnormahty, be civilly committed after ‘their time would otherwise have ended.
This carries out a policy that those individuals whe are physically ds.ngerous to the
public be retained for further treatment by the California Youth Authority.

In summary, these statutes mandate that the Alameda County District; Attorney prosecute
the extended civil commitments as referred by the Youthful Offender Parole Board, which
clearly meets both Supreme Court tests '

STATE FUNDING DISCLADVLERS ARE NOT APPLICABLE L

There are seven dlSG].E.lmBI'S spec:lﬁed in Government Code, Section 17556 wl:uch could
serve to bar recovery of “costs mandated by the State”, as defined in Government Code,
Section 17556. None of the seven disclaimers apply to this test claim:

L. The claim is submitted by a local agency or school district which requests

' legislative authiority for that local-agency or school district to implement the
program specified in the statutes, and that statute imposes costs upon the local
agency or school district requesting the legislative authority.
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2. The,statute or executive order affirmed for the State that which had been declared
existing laww or regulation by action of the courts.

3. The statite or executive order implemented 2 federal law or regulation and
resulted in costs mandated by the federal government, unless the statute or
executive order mandates costs which exceed the mandate in that federal law or

regulatiorn.

4, The local agency or school district has the authority to-levy service charges, fees or
assessments sufficient to pay for the mandated program or increased level of
Service.

5. The statute or executive order provides for offsetting savings to local agencies or

school districts which result in no.net costs to the local agencies or school districts,
or includes additional revenue that was specifically intended to fund the costs of
the State mandate in an amount sufficient to fiund the cost of the State mandate.

6. The statute or executive order imposes duties which -‘were expréssly inchided in a
‘ballot measure approved by the voters in a Statewide election. ‘

7. The statute created a new crime or infraction, eljmjnated 2 crime or infraction, or
changed the penalty for a crime or infraction, but only for that portion of the
statute relating directly to the enforcement of the crime or infraction.

" None of the above disclaimers have any appheatlen to Alameda County’s test claim.
CONCLUSION

The enactment of Chapter 546, Statutes of 1984 xmposed a new state mandated program
and cost on the County of Alameda, by reguiring it to prosecute all extended civil
commitment referrals from the Youthful Offender Parole Board. The mandated program
meets all of the criteria and tests for the Commission on State Mandates to find a
reimbursable state mandated program. Nome of the so-called disclaimers :or other
statutory or constitutional provisions that would relieve the State from its constitutional
obligation to provide reimbursement have any application to this claim. i

G.  CLAIM REQUIREMENTS

The following elements of this test claim are provided pursuant to Tlile 2, Cahforma Code
of Regulations, Section 1183;

Exhibit 1:  Chapter 546, Statutes of 1984

Exhibit 2: Chapter 267, Statutes of 1998 |

Eathibit 3: Chapter 1693, Statutes of 1963
Chapter 371, Statutes of 1570
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‘ Chapter 860, Statutes of 1979
CLAIM CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the staternents made herein. I declare under penalty of perjury of the laws of the
- State of California that the statements made in this document are true and complete to the
best of my personal knowledge and as to all matters, I believe them to be true.

;S
Executed this & day ot}p{ﬂ, 1999, at Oakland, California.

Thomas Ofof )

District Attorney
County of Alameda
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DECLARATION OF .KAREN MEREDITH

Test Claim of:
County of Alameda

Extended Commitment - Youth Authority
Chapter 546, Statutes of 1984
KAREN MEREDITH makes the following declarations and statements under oath:

I'am an attorney licensed to practice in all courts of this state, and I have personal
knowledge of the facts stated herein, and if so required, I could and would testify
competently to the facts stated herein. I am a Deputy District Attorney with the Alameda
County District Attorney’s Office. In the course of my duties, I am one of the attorneys

assigned to handle referrals’ fiom the Youthfil Oﬁendar Parole Bolard to prosecute
extended commitments, - o

The Celifornia Youth Authority (CYA) can keep some people within their system iintil
they turn 21 for certain offenses, and for other offenses, until they tumn 25. However, if
. the California Youth Authority believes that someone has a mental illness, defect or
disorder which makes them dangerous to the public, they can petition to extend that
person’s commitment to the CYA for an additional two years. Theoretically, if someone’s
term is over before they turn 21 or 25 years of age, depending upon the offense, they can
also request the extension.

The Youthful Offender Parole Board makes the decision as to whether someone’s
commitment should be extended, and if they decide that there should be an extension, they
send a referral to the District Attorney of the committing court, requesting that the
District Attormey petition the court to allow the additional two year hold, With the
referral, the Board sends the master file on the ward, which includes a substantial amount
of information and the referral letter.’ In order to determine whether the petition would be
successful in the court, it is necessary for the District Attorney assigned to the matter to
review the file in detail. In the master file, there are psychiatric reports. It is usually
necessary to retain experts in order to pursue the petition. It is often necessary to have an
investigator within the District Attormey’s office assist in preparing the case for hearing.

There are two different stages to the proceedings. There is the initial hearing before the
court, where the court decides at a probable cause hearing, whether there is reason to
keep the person for an additional two years. It should be noted that at this hearing, the
- District Attorney puts on a prima facie case. After the hearing, if the ward is to be
detained, he or she has the right to have a jury trial within 30 days. For the jury trial, the
standard is beyond a reasonable doubt, Although it is a civil commitment, the ward is
afforded the same protections as a criminal defendant.
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At the hearing, you need psychiatrists, youth counselors at CYA, the parole officers, and
individuals who have witnessed particular acts to testify. Often, if the matter goes to jury
trial, it is necessary to retry the underlying offenses, in order to prove the basis for the
psychiatric diagnosis and the dangerousness of the ward. Furthermore, the witnesses are
often not located in the county of commitment where the hearings are to take place, but at
the CYA facility where the ward has been committed. ~

These cases can be difficult and take a long time to try. One hearing I handled this past
fiscal year took three weeks, and the jury trial lasted three weeks.

" I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration is executed this & day of May,
1999, at Qakland, California.

KAREN MEREDITH o
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STATUTES OF 1884

CHAPTER 546

{ripcet tommend Seclions 1800, 1801, und 1801.5 of the Welfare nnd
ttutiong Code, reluting to Lhe Youlh Aulhority.

[Approved by Guvernar July 17, 1984, Iiled with
. Scerclury of Stute July 17, 198,)

e people of the Stute of Culifornia do enuct us follows:

3 S
S

£ TIONI Section 1800 of the Welfure und Institutions Code is .
nended to rend: '
1800, Whenever the Youlliful Offender Purole Bourd determines
ut the discharge of u person {ram the control of the Youth
uthority ot the time required by Section 1768, 1769, 1770, 1770.1, or
71, as applicuble, would be physicully dangerous to the public’
souuse of the person's mentul or physicnl deficiency, disorder, orf
bnornalily, the board, through ity chuirman, shall request the
r~=seuling attorney:te petition the comumitting court far an order
ing that the person remain subject to the control of the

toaority beyond thut Lime, The petition shall be Aled at least 90 days
afore the lime of dischurge oltherwise required. The petition shall
e sccompunied by a written stutement of the fucts upon which the
ourd buses its opinfon thut dischurge from control of the Youth
uthority at the time stuted would be physically dungerous to the
ublic, but no such petition sholl be disrnissed nor shall an order be
lenjed merely beecnuse of technicul defects in the application.

The prosecuting attorney shull promptly notify the Youthful
) der Parole Board of u decision not to file o petition.

a2 Bettion 1801 of the Welfare and Institutions Code is
mended to reud:

1801, Ifa petition is filed wilh the court for an order as provided }
n Section 1800, the courl shull natify the person whose liberty is i

.

f&‘
nvolved, and, if the person is w minor, his or her purent ar guardiun i ¥
if thut person cun be reached, und, if not, the court shall appoint u ‘ I?JF :
L3 B

verson ta act in the plaee of the purent or guardiun) of the
ipplication, ond shull ulford the person un opportunity tu uppeur in
ourt with the vid of counsel und of procesy to compel uttendunce of
vitnesses and production of evidence, When the person is unable to
srovide his or her own counsel, the court shall appoint counsel to
represent him or her,

If whter u full heuring Lhe court i of the opinion thut dischurge of
the person would be physically dungerous to the public becuuse of
his or her mental or physical deliciency, disorder, or ubnormulity, the
court shall order the Youth Authority to continue the treatment of
the persan. If the court is of the opinion that dischurge of the person
“am eantinued control of the authority would not be physicully

ngerous to the public, the court shull order the person to be
atschurged from control of the uuthority.

03
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2176 L STAMES OF 1984 : " [ Ch, 547

SEC. 3. SBection 18015 of the Welfare and Institutions Code is
amended to read:

1801.5. Ifthe person is ordered returned to the Youth Authonty
following & hearing by the court, the person, or his.or her parent or
guardian on the'person’s behalf, may, within 10 days aftet the making
of such order, file a written demand that the question of whether he
or she is physmally dangerous to the public be tried by a jury in the
superior court of the county in which he or she was committed.
Thereupon, the court shall cause a jury to be summoned and to be
in attendance at a date stated, not less than four days nor more than
30 days from the date of the dernand for a jury trial. The court shall
submit to the jury the question: Is the person physically dangerous
to the public because of his mental or physical deficiency, disorder,
or abnormality? The court’s previous order entered pursuant to
Section 1801 shall not be read to the jury, nor alluded to in such trial.
The person shall be entitled to all rights guaranteed under the
federal and state constitutions in eriminal proceedings. The trial shall
require a unanimous jury verdict, employing the standard of proof
beyond a reasonable doubt,

SEC. 4. Notwithstanding Section 22315 of the Revenue and
Taxation Code, this act does not contain a repealer, ag requ1red by
that section; thereFore the provisions of this act shall remain in effect
unless and until they are amended of répealed by alater enacted act.

SEC. 5. Notwithstanding Section 6 of Article XIIIB of the
California Constitution and Section 2231 or 2234 of the Revenue and

Taxation Code, no appropriation is made by this act for the purpose.

of making reimbursement pursuant to these sections. It is
recognized, however, that a local ngency or school district may
pursue any remedies to obtain reimbursemnent available to it under
Chapter 3 (commencing with Sectlon 2201) of Part 4 of Division 1}
of that code. _—

: CHAPTER 547

An act to amend Sechon 791850 of the Educatmn Code, relating to
comnunity college districts. 4

[Approved by Governor July 1'7 1884, Filed with
Secretary of Stote july 1'7 1984.

The people of the State of California do enact as follows:

SECTION 1. Section 79150 of the Education Code is amended to
read:

79150, The Chancellor's office of the California Cormnmunity
Collerres, in cooperation with the State Department of Social
Services and the State Employment Development Department, may
enter into agreements with community college districts, which, prior
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Senate Bill No. 2187

'CHAPTER 267

An act o amend Sections 180! and 1801.5 of the Welfare and
Insmmnons Code, relating to youthful offenders,

[Approved by Governor August 5, 1998, Filed with
Secretary of Stafe August 6, [998.]

'~ LEGISLATIVE COUNSEL'S DIGEST

SB 2187, Schiff. Youthful offenders; continued treatment.

Existing law requires the court to order the Department of the
Youth Authority to confinne the ireamnent of a person who s
otherwise eligible for discharge from the control of the department
if the court, after the filing of a pettion for further detention by the
prosecutdng attorney and a  full heardng, {3 of the . opinion that
discharge of the person would be physically dangerous to the public
for specified reasong. Existing law provides that if, after the court
hearing, the person is ordered to remain subject to the control of the .
department, the person is entifled to request & jory tial on the, °
guestion of whether he or she Is; physically dangerous to the public
becanse of his or her mental or physical deﬂcicncy, disorder, or
abnorrozlity.

_ This bill would instead prowdc that, upon review of the petition for
furthcr detention =25 specified, the court shall order a hearing to
determine if probabls canse exists to believe .that dischargs of the
person would be dangerous to the public for specified reasons. If,
following the hearing, probable cause is found, a jury tral or, if a jury
is waived, 2 court trial would be required to be held to determine if
the person is physically dangerous to the public, Because this bill
would impose expanded duties on court personmel, it would create
a state-mandatad local programu

The California Constitation rcqun-e.s the state to reimburse local
agencies and school dismicts for certain costs mandated by the state.
Stamtory  provisions  estzblish  procedures for making  that
relmbursement, including the creation of a State Mandates Claims
Fund o pay the costs of mandates that do not exceed $1,000,000
statewide =and other procedures for claims whose statewide costs
exceed $1,000,000.

This bill would provide that, if the Ccnmmssmn on State Mandates
determines that the bill contains costs mandated by the state,
reimbursernent for those costs shell- be made pursnant to these
statutory. provisions. -
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Ch. 267 —2—
The people r.vj'tﬁe State of California do enact as follows:

SECTION 1.  Section 1801 of the Welfare and Instimions Code is
amended to read: :

1B0I. (=) If a petidon is filed with the court for an order as
provided in Section 1800, and, upon review, the court determines
that the petition, on its face, supports 2 finding of probable cause, the
court shall order that a hearing be held pursua.nt to subdivision (b).

The court shall notify the person whose liberty is involved, and, if the -
person is 2 minor, his or her parent or gua.rdlan (if that person can -

be reached, and, if not, the court shall appoint & person to ect in the
place of the parent or guardidn) of the hearing, and shall afford the
person an Opportunity to appear at the hearing with the aid of
counsel and the right to cross examine experis. or other witnesses
upon whose information, opinion or Lestxmony the petition is based.
The court shall inform the person named in ‘the petman of his or her
right of process to ccmpel attendance or relevant witnesses and the
production of relevant evidence, When the person is unable to
provide his or her own counsel, the court shall appoint counsel to
represent him or her.

The probable canse hearing shall be held within 10 calendar days

after the date the order is issued pursuant to this subdivision unless-

the person nained in the petiion weives this time.

(b) At the probable cause hearing, the court. shall receive
evidence and determine whether there is probable cause to believe
that discharge of the person would be physically dangerous to ths

public because of his or her mental or physical deficiency, disorder, .

or zhnormality. If the court determines there is not probable cause,
the court shall dismiss the petition and the person shall be discharged
from the control of the authority at the time required by Section 1766,
1765, 1770, 1770.1, or 1771, as applicable. If the court determines that
there is probable cause, the court shall order that a tral be conducted
to determine whether the person is physically dangerous to the
public because of his or her mental or physical deficiency, disorder,
or abnormality.

SEC: 2. Section 1801.5 of the Welfare and Institutions Code is
amended to read:

1801.5. If a trdal is ordered pursuant to Section 1801, the trial shall
be by jury unless the right to a jury trial is personally waived by the
person, after he or she has been fully advised of the constimtional
fghts being waived, and by the prosecuting attorney, in which case
tal shall be by the court. If the jury is not waived, the court shall
cause a jury to be summoned and to be in attendance ar a date stated,
fiot less than four days nor more than 30 days from the date of the
order for trial, unless the person named in the petiion waives time.
The court shall submit to the jury, or, at a court tdial, the court shall
answer, the question: Is the person physically dangerous to the public

85
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—3— Ch. 2487

because of his or her mental or physical deficiency, disorder, or
abnormality? The cdurt’s previous order entered pursuant, to Section
1801 shall not be read tos the jury, nor alloded to in the uial. The
person shall be entiled to all rights puaranteed under the federal and
state constitiops In criminal proceedings. A unanimouns jury verdict
shall be required in any jury trial. As to sither a court or & jury trial,
the standard of proof shall be that of proof beyond & reasonable doubt,

SEC. 3. Notwithstanding Section 17610 of the Government Code,
if the Commission on State Mandates determines that this  act
contzing costs mandated by the stare, reimbursement .to Jocal
agencies and school -districts for those costs shall be made pursuant
to Part 7 (commencing with Section 17500) of Division 4 of Tite 2 of
the Government Code. If the statewide cost of the claim for
reimbursement does not exceed one million dollars ($1,000,000),
reimbursement shall be made from the State Mandates Claims Fund.

Notwithstanding Section 17580 of the Government Code, unless
otherwise specified, the provisions of this act shall become operative
on the same date that the act takes effect pursuant to the California
Constimtion.
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. lating 1o the mumber af su_-paa 07T cowrt yudgeé rm Fresnb
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A'n ast to H.‘H'LB'J'Ld Sections 17 65, 1770 a'nd 1771 of, cma’, LJO ‘add

Ariwle g (oommaﬂmﬂg 'wzth Sactw'n 1800) to C'hapter j
Dwmsmon 2.5-0f, the Welfare and Immmmm Gade relaﬁmg

1o pa'rsofns commiftted to the, Toutl Authomt'y y .

i lE.r\'l:!‘p!"(:vved By'Govirnbe July 1, lﬁlﬂg iled wth v

i],. IR L EeL‘rELl\rJ' of State July l'I,

..,.n, aet ey g

he 'Zpeopie Dj the S’mie of Oa,lmfarma do enact as faliowu:,, "

' |.' 03,3 . ,I";""v‘l .;’

rand s

r,,, ?’I‘ION 1., Sectmn 1769 of, the Walfare ancl Insmtutiona
orle pr:1 amended to read: Y i o
..,‘ ’769 Evary perspn com.nutted to,the E.uthonty' 'by a mve-
nile, ccn:Lr\L1 shall be ‘discharged upon the ex'plra.tlon of a,‘;two
Year | BI‘JOd 0 .con{'ﬁ'ol or when thg parson\ rps_che,g 18
%u:lfh ay, hmhqver Kl urs later unless en ordar for furt
‘detention faas been ma y the qommlt{mg cour Pursuam 10
Article 6 (commencing mth Seetian” 1800)

Spa. 2. ‘Section 1770 of said-code ia amended to read:

1770. Every peraon ponvmtqd of, B mademeanur and com-
mitted to the authority thall b dlsc'harged upon .the expira:
twn of a two-year per:\odl of contml or},wh‘en the PEI‘EDD raab}ues
his 488" birthday, hml\ever obeurs [Hter, util8esd Bn ‘Ordar for
further detention has Beed méds by the commttmg cou_rt pur-
suant to Artigle 6, (commencing, with,Segtion 1800). RTRANY

Sco. 3. Section 117 Eiotuseid ebdeis amtended to. read- e

1771, Byery person convicted of'a nd icomini uqu
to tHé’-'uﬁ%Eoﬁfy IHED %‘e dit dbﬁ gea %ﬂ&ﬁlﬁhgﬂe DERDE reache
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+Bmo, 4r.Article 8 (commencing with Section 1800) 4s added: Par

tor:Chapter 1 of-Division'2.6 ofsaid code, toivend s+ v o

I ,‘},,,}-!vq‘.:{;‘"-lf,.‘:‘..'u [ , . e, Sl

-, iArtHels- 8; Hxtended Dafcenﬁtion of Dangerous Persons
| T ! C i

- e : Lo el .
+ 1B00,  Whenever -the Youth./Authority Board.determines
thatithe discharge of 2 person drom the control of the Tonth:

" TAuthority at the-time requirsd by -Section 1769, 1770; or 2771
"ng applicable, ‘would he physically dangerous to the publie:
beceuae of the person’s mental or physieal deficiency, disordery’
or: abnormality, the board, through its chairman, shall ‘malke
application to the committing court for an order directingy that:
the ‘person remain subject-to the control of -the authorityibe-
yondi'such time. The application shall be-filed at lenst 00! da¥s:
.beforas the timeiof discharge otherwise required, The applica-
tiod shall be actompahnied by a written statement of the facts
upon which the board bases its opinion that'discharge! from"
contrdl -of the Youth-Anthority st the time stated would be
physically -dangerous: to the- publie, but no such application:
ghall be' dismissed nor'shall an order be denied merely becuusq=
of technical defects in the application. o
1801, 1If the board applies to the court for an order as pro-
videéd in Section 1800, ths court shall hotify the person whose
liberty is involved, and, if he is a minor, his parent or guardian
(jf,such. person ocan be reached, and, if not, the comrt shall .
ap’p‘oim;"a, pe‘xl‘spn to act in the place of the parent or gnardian) : ot
of"tha applicatiod, and shall afford him an bppprtuniﬁr\\ fca S
appear in-court with the aid of counsel and of process to com-
pel attendange, pf, witnesses and prpduotion of evidence. When

ha is nnabla to provide his own counsel; tha court shall appoint
counsel to represent him.,

If After = full hearing the court is'of the opinicn that dis- G
: ’ . .
' i

charge of the person would be physically ‘dangerous to, the Rt et o

‘public’because’ of his' mental or physical deficiency, disorder, ' Ny .‘f‘;@&;ﬁ%& B

or sbnormality the court shall order the Youth Authority td” : e % RN A

continiue the treatment of such person. If the court is of the :

opinion thut'discharge of the person from continied contrsl of

the authority would not be physically dangerous to the publie,

the court shall order the person to ba discharged from control

of the authority. TS S .
1802, When an order for continued detention is made us '

provided in Sgetion 1801, the.control of the authority oyar the -

person shall continue, subject to the provisiong-of this chopter,

but, unless the person is previously discharged as provided in

Section 1786, the authority shall, svithin :two yeavs after the

date of such order in"thé case of persons committed by the

juvenile couyt, or.vwithin five years after the date of spch grder

in the cdss of persons committed nfter conviet®n in criminal

proceedings, fils a new, application for continued detention in

sbtordance with' the provisions of Section 1300 if continued SRR )

detention iz deemed mecessary. Such applications, '197*'113(;“3:’3:'_‘ Coy iR

peatad at intervals as often’as in 'the opinion of the wathority -~ -

L

i’aﬁ“”’ S ﬁxl}s i
-u"‘:&'-f“ i I'%i}"' o v
H



R ,;«‘.n';.,: s g Dl '_,.'i,”‘ :
Sy e el Y : A : .
! f} ; ‘.‘ ’y?) 3324: BTATUTES' - CALIFORITA [Oh' 1694
o

mey, be necessary for the protection of the public
the authority shell have power, in order topprot:étaizﬁleji il;at
sons-in the custody of the authority, to transfer the custod:
-any personover 21 years of age to the' Directdr of Gorrectiowa
for placement in the appropriate institution,

Bvery person shall be discharged from the-control &fithe
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e e authority-at the termination of the period btated:in.this
A een g period Btated:in.this séctiod!
,“."{; 9?;;&@@?@;“@%@% unless the board has filed & new application:and the cotirt hasg
i ?:15/ 7‘."?_-113{" s made a new order for continued detention'as provided: above:
{ i in this section. B et Y e
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.1808. An order of the committing court made pursuant to:
this article is appealable by the person whose liberty is involved:
in the same manner ag & judgment in a criminal case: . Thsl
appellate ecourt mey affirm the order of the lower court .or-
modify it, or reverse it and order the appan&ntlto'be-’dis_;
charged. Pending appeal, the appellant shall remain ‘under the,
control of the authority. .
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] Szo, 6. This act shall remain in effect until the 918t day,
after the final adjournment-of the 1966 Regular, Bession -.of,
the Legislature, and shall heve no foree. or effect  after: that .
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CIIADPTRI 870

An act o amond Seelion 3(760.1 of the Government Code,
reluling to the Counly Bmployees Raliremont Law of 1937,

FApprovel Ly Oyvermns July V1, 1070 Flied wilh !
Seepratury of Stule July 18, 10706,)

The people of the Stale of California do enact as follows:

Seoriow 1. Section. 31700.1 of the Covernment Code ia

Camueded o read :

31760.1L, Upon the dentle of any member offur relirement
for survice uvr non-service-tonneeted disability from a vetire-
ment system estiblished jnon counly snbjeet o the provisions of
Seelivn 31076.1,°60 pereent of his retivoment wllowunee, if not
madifwd In secordunee with one of the optipnal suftlemoents
gpueeificd in thig nrtive, shall be eontinned threonghont 1ife to
g surviving gpoose iF soelc spouse is designated as benefielary.
I¢ there be no surviving spouse enlitled to an alownnee heve-
under or if she or he dies before every ehild of sueh deceased
memiber attning the age of 18 yearg, then the ollownnes which
the girviving spouse would have veceived had ghe or e lved,
shinll he puid Lo iy elild or ehildeen uniler snid nge eollec-
tively, to conlinue vuntil every suelt ehild dies or attuins snid
nge; provided, at no ¢ldhl shull receive nny nlownnce ofter
murrying or altoining Lthe nge of 18 years, No allowance, hmy-
avor, shall e paid ander i section to a surviving spouse
unlesy she or he wos mmrrvied (o the member ot lenst one yenr
prior to the dute of Wiy retiretient,

Nuolwithstunding any ollier provisions of this scetion, the
beneAts othurwise poynbie to the children of the member shinll
be poidd to sueh ehildreen through the nge of 21 if snch e¢hildren
remain namarreiod and nre rewularly envolled ag full-time stu-
dents in ma neeredited sehinol us determined by the bourd,

1t at the death of uny retived wmember Uiere is no surviving
spouse or minor children eligible For the G0-pereent conftinu-
ance provided in this seetion; dud (he totn] retirement allow-
nue ineome veceived by him during his lifetime did nat equal
or excead his neenuulnted uovwml cotttributions, his designuted
benefeinry shull be paid an wnowe equal ty the exeess of his
geennidnde] normnl conlribubions over bis total relirement al-
lownuee income,

CLATTEIIR UM

An acl to anend Seelion 1800 of, and to add Seelion 1770.1
bo, the Welfare and [nstilulions Cude, rduling lo the Youth
Adwthdrity.

tanpruved bee Oovermpne July 135 14870, 11wl with
Sovretnry ol Slte July 10, 1470.)
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" The paople of the Bf'al,qi,af California do ennat as foilaws:

(.
788 BTATUTES QF CALIFORNTA

. A, {

Sroriow 1. Section 1770.1.is ndded to tha Wellare nna:
Institntions Cnde, tnvead s '

1770.1. Hvery -person convielod ol n violalion of Scelion
1768.7 and commilted fo'the nuthority shnll be dischnrged upon
the expiration of a two-yenr perinfl of control, when ihe per-
son renchea hig 20rd hirthday, or six months pfter his discharge
from the commitmmnt he wna serving nt the time of his esenpe,
whichever occurs Inter, unless an order for furlhor detention
hng bren mnde by fhe.commitiing cowrd pusunnt o Article 8
(commeneing with Seclion 1800) of Chapler 1 of Divigion 2.5.

Srg. 2. Section 1800 of the .Wcltm'c and Ingtitutions Code

" {a nmended to rend:

1800, Whenever the ¥oulh Anthority Ronrd determines
that the discharge of a persen From the contreol of the Youth
Authority nt the time required by Seotion 1769, 1770, 1770.1,
or 1771, ns npnplicable, would be physienily «dnngrrous to the
pnblic beenuse of the person's menknl or physienl deficieney,
disorder, or nhoormality, the hoard, through its chairman,
shall make applieation to the cammitting court for an ovder
directing that the persan ramnin’'subjret to the control of the
nuthority beyend such time, The npplicntion shall be filed: nt
lenst 90 days belore.the time of clis'g]m‘rge othertise required.
The appliention shnll be necompanded by n written stntement
of the fnetz uppn which the bonrd bnses its ppinion that dis-
charge from contral of the Youth Antharity nt the time atnted
would be physically dangerous lo the puhlie, hut no suelt np-

[Ch. 372

pliention shall be dismissed nor shall an order be denied merely

beenuse of teahinical defecka in the apphiention.

CHAPTHR 372

An got 1o amend Scclion 14685 of, 1o aild Sealion 146715 lo,
and (o repoeal Scofion 14613 of, the Covernment Code, re-
lafing fo the Depariment of General Services.

[Anpravml by fiavoarnar Jolv 10 1070, Pt with .
Socratnry of Binln July 13, 1470, :

The people of the State of California do enacl asjr)?.].mus:

Srotion 1. Beelion 14613 of the Government Code is ro-

penled: .

Sgo. 2. Section 14613 is added to.the Qovernment Code, to
rend:

14613. There iz in the Department of General Services the

Californin State Police Division,

The dircetor shall appoint members and employeca of the
Cnlifornia State Police Division ns mny br neeessary fo pro-
teet and .provide police sevviers for ihe stnte boildings nnd
grounds and ocenpants theraol, Members nnd seiurity officrrs
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proof of eligibility has been provided. The form and content of 5
receipts shall be deter‘minet&j by the provider but shall be sulfic
to comply with the intent of this subdivision. Skilled nursing facili
and intermecliate care facilities are exempt from the requireme
of this subdivision. o 4
SEC. 2 Ssction 2 of Chapter 872 of the: Slalutes of 197

CIIAPTER 860

An act to amend - Seclions 115015, 11555, and 11556 of

.Government Code, to amentd Scelions 6025.5, 13011, and 13020 of

Penal Code, and to amend Seclions 731, 780, 1000.7, 1009, 1176, 1
1178, 1708, 1737.1, 1758, 1754, 1757, \760, 1765, 1766, 1767.3, L7¢
1767.5, 1772, 1776, 1780, 1782, 1800, 1802, and 1830 of, to add Art
2 (commencing with Seclion 1710) and Arlicle 2.5 (commenc
with Section 1716) to Chapler 1 ol Division 2.5 of, and lo reg
Article 2 (commencing with Section 1710) of Chapter 1 of Divis
2.5 and Sections 1751, 1762, 1764, and 1767 of, the Wellare :
Institutions Code; relating to lhe Afl(mLh Authority.
. N M s . ot

[Approved by Governor Sn&:lcmlmr 21, 1878, Filed with
Secretnry of Stale Seplembar 22, 1978,

'

The people of the Stale of California do enact as follows:

SECTION 1. Section 115015 of the Government Code
amended by Chapter 255 of the Statules o 1978, Is amended o re

115015, (a) The [ollowing stale agenciés shall provide langu
pssistance at adjudicatory hearings pursuant to subdivision (Dd)
Section 11513

Agriculiural Labor Nelations Board ,

State Department of Alcohol and Drug Abuse

Athletic Commission

California Unemploymenl Insurance Appeals Board

Board of Prison Terms

Board of Cosmetology

State Department of Developmental Services

Public Employment Relations Board

Franchise Tax Doard '

State Department of Health Services -

Department of ‘Flousing and Community Developmenl

Department of Industrial Relations =~ .

State Department of Mental Healll

Department of Molor Vehicles .

Notary Public Section, office of the Secretary of State

Public Utilities Commission :
Office of Statewide Health Planning and Developrent

f
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State Department of Social Services
Workers' Compensation Appesls Board
Department of the Youth Autharity
Youthful Offender Parole Board

. Bureau of Employment Agencies

" Board of Barber Examiners

, Department of Insurance
State Personnel Board

* {b) Nolhing in Lhis section shall be construed to prevent any

agency other than these listed in subdivision {a) from electing to™ "

adopt any of the'procedures set forth in subdivision (d), (e), (P, (g).
(h), or (i) of Seclion 11518, excepl-that the Stale Personnel Board
shall determine the general language proficiency of prospective

" interpreters as deseribed in subdivisions (d) and (&) of Section 11518

unless otherwise provided for as deseribed in subdivision (f) of
Section 11518, '

SEC. 2. Section 11555 of the Government Code, as amended by
Chapter 255 of the Statutes of 1879, is amended to read:

11555. An annual salary of twenty-six thousand two hundrad fifty
dollars (§26,250) shall be paid to the following: '

(a) Chairman of Lhe Board of Prison Terms ,

"(b) Chairman of the Stale Water Resources Control Board

(2) Chairman of the Youlhful Offender Parole Board.

SEC. 3. Section 11556 of the Government Code, as amended by
Chapter 255 of the Statutes of 1878, is amended to read:

11556, Anannual salary of twenly-five thousand dollars (§25,000)
shall be paid to each of the following: .

(n) Director of Navigation and Ocean Develapment . '

) Director, Office of Emergency Services

) Members of the Board of Prison Terms

) Members of the State Water Resources Control Board
) Members of the Youthful Offender Parole Board

(f) State.Fire Marshal, .

SEC. 4. Section 6025.5 of the I'enal Code, as amended by Chapter
255 of the Statutes of 1978, is amencled to read:

6025.5. The Direclor of Corrections, Board of Prison Terms, the
Youthful Offender Parole Board, and the Director of the Youth
Authority shall file with the Board of Corrections for information of.
the board or for review and advice to the respective agency as the

. board may determine, all rules, regulations and manuals relating to

or in implementation of policies, procedures, or enabling laws.

SEC. 8 Section 13011 of the Penal Code, as amended by Chapter
255 of the Statutes of 1878, is amended to read: o

18011. " The deparlment may serve as statistical and research
agency to the Department of Corrections, the Board of Prison
Terms, the Board of Corrections, the Department of the Youth
Authority, and the Youthful Offender Parole Board. |

SEC. 8. Section 18020 of the-Penal Code, as amended by Chapter
955 of the Statutes of 1978, is amended to read: ,

11421 05
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13020. 1t shall be the duty of evary constable, city marshal cl
of police, railroad and steamship pelice, sheriff, coroner, distr
sttorney, “city attorney and cily prosecutor having crimi

“jurisdiction, probation officer, county board of parole commissione

‘work furlough administrator, the Department of Justice, Health a
Welfare Agericy, :Department of Corrections, Department of You
Authority, Youthful Offender Parole Board, Board of Prison Terr
State Department of Health, Department of Benefit Payments, St
Fire Marshal, Liquor Control Adminisirator, constituent agencies
the State Department of Investment, and every other ;erson
agency dealing with crimes or criminals or with delinquency
delinguents, when requested by the Allorney General:

(a) To install and maintain records needed’ for the COrT
reporting of statistical dala required by him; ‘

(b) To report statistical data to the department at such times a
in such manner as the Atlorney Generafprescribes;'and

(¢) To give to the Attorney General, or his accredited age
access to statistical data for the'purpose of carrying out the provisic
of this title.

SEC. 7. Section 7381 of the Wellare and Institutions Code
amended to read: :

731, When a minar is adjudgeq a"ward of the court on the grouw
that he or she is a person described by Section 602, the courl m
order any of the types of treatment referred to in Sections 727 a
780, and, ir addition may order the ward to make restitution or
participate in uncompensated work programs or may commit t
ward to a sheltered-care [acility or may order that the ward and |
or her family or guardian ‘participate in a program ol professior
counseling as arranged ang directed -by the probation officer e
condition of continued custody of such minor or may commit t
minor to the Department of the Youth Authority.

A minor committed to the Department of the Youth Authori
may not be held in physical conlinement for a period of time
excess of the maximum period of imprisonment which could
imposed upon an adult convicted of the offense or oflenses whi
brought or continued the minor under the jurisdiction of the juven:
court, Nothing in this section limits the power ol the Youthl
Offender Parole Board to retain'the minor on parele status {or tl
period permitted by Section 1769, »

SEC. 8. Section 780 of the Wellare and Institutions Cods
amended to read: o .

780. If any pefson who has been committed to the. You
Authority appears to.be an improper person to be received by
retained in any institution or [acility under the jurisdiction of t.
Youth Authority or to be so incorrigible or so incapable
reformation under the discipline of any institulion or [acility und
the jurisdiction of the Youth Authority as to render his or h
retentjon detrimental to the interests of the Youth Authority, ]
Youthful Offender Parcle Board may order the return of such pers
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to the committing court. However, the relurn of any person to the

committing court does not relieve the Department of the Youth

Authorily of any of ils duties or responsibilities under the original

commilment, and such commitment conlinues in full’ force and
effect until it is vacaled, modified, or set aside by order of the court.

. When any such person is so returned to the committing court, his
or her transportation shall be made, and the compensation therefor
paid, as provided for the execution of an order of commitment.
".SEC. 8. Section 1000.7 of the Welfare and Institutions Code is
amended to read: '

1000.7.  As used in this chapter, “Youth Authority” “Authority”
and “the Authority” mean and refer to the Department of the Youth
Authority dnd “Board” means and refers to the Youthful Offender
Parole Board. ‘ . ‘ .

SEC, 10. Section 1008 of the Welfare and Institutions Code is
amended to read:

1008, The Youthful Offender Parole Board may order the return
of nonresident persons committed to the Department of the Youth
Authority or confined in institutions or facilities subject to the
jurisdiction of the department to the states in which they have legal
residence. Whenever uny public officer {(other than an officer or
employee of the Youth Authority) receives fram any private source
any moneys to defray the cost of such transportation, he or she shall
immediately transmit such moneys to the Youth Authority. All such
moneys, together with any moneys received directly by the
authority from private sources for transportation of nonresidents,

— shall be deposited by the Youth Authority in the State Treasury, in

augmentation of the current appropriation for the support of the
Youth Authaority. A

SEC. 11. Section 1176 of the Welfare and Institutions Code is
amended to reac -

1176, When, in the opinion of the Youthful Offender Parole
Bourd, any person committed to or confined in any such school
desérves parnle according to regulations established for the purpose,
and it will be to his or her advantage lo be paroled, the board may

grant parole under such conditions as it deems best. A reputable
home or place of employment shall be provided for each person so;

paroled,

SEC. 12. Section 1177 of the Welfare and Institutions Code is
amended to read: .

1177. When any person so paroled has proved his or her ability
for honorable self-support, the Youthful Offender Parole Board shall
give him or, her honorable discharge. Any person on parole who

violates the conditions of his or her parole may be returned to the

Youth Authority. 5

SEC 18, Section 1178 of the Welfare and I.n’stitutlons Code is
amended'to read: : '

1178, The Youthful Offender Parole Board may grant honorable

~discharge to any person committed to or confined in any such school.

,, B ‘ 104
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The reason for such discharge shall be entered in the records
SEC. 14.. Section 1708 of the Wellare and Institutions Code i

amended to read: , '
1708, As used in this chapter ‘ .
(a) "'Public offenses” means public offenses as that term is definec

in the Penal Code; : .
(b) “Court” includes any official authorized to impose sentenc

for a public offense; .
(c) “Youth Authority”, "Authority™ "authority” or "department
means the Department of the Youth Authority, S
(d) “Board" or "board" means the Youlhful Offender Parol
Bpard, o
. (e) The masculine pronoun includes the {eminine. * |
SEC. 15. Article 2 (commencing with Section 1710) ofdh:ipter
of Division 2.5 of the Wellare and Instilutions Cade is repealed.
SEC. 16. Article 2 (commencing willi Seclion 1710) is added |
*Chapter 1 of Division 2.5 of lhe Welfare and Iristitutions Code, |

.

read:

Article 2 Department of the Youth Aut}iority'

. 1710, There is a Department of the Youth Authority.

1711. The Director of the Youth ‘Authority shall be appointed t
the Governor with the advice and consent of the Senate. He or s
shall hold office at the pleasure of the Governor but belore tl
direclor moy be removed, the procedures set forth in Section 50
of the Penal Code shall be followed. tle or she shall receive an annu
salary provided for by Chapter 6 (cornmencing with Section 1155
of Part | of Division 3 of Title 2 of the Government Code, and sh
devote his or her entire time to the duties. of his or her office.

1712. (a) All powers, duties, and functions pertaining to the ca
and treatment of wards provided by any provision of law and r
specifically and expressly assigned to the Youthtul Oflender Par
Board shail be exercised and performed by the director. The direcl
shall be the appointing authority for all civil service positions
employment in the department. The direclor may delegate
‘powers and duties vested in him or her by law, in accordance w

Section 7. . . ,
(b) The director is authorized to make and enforce all ru

appropriate to the proper accomplishment of the functions of ¢
Department of the Youth Authority. Such rules shall bé promulga
and filed pursuant to Chapler 4.5 (commencing with Section 113
of Part 1 of Division 8 of Title 2 of the Government Code, and st
to the extent practical, be stated in language that is easily underst:
by the general public. .

(c) The' Department of the” Youth Authority shall maint
publish, and make available to the general publie, a compendiur
rules and regulations promulgated by the department pursuan

this section, '




" transfer,
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(d) The following exceptions to the procedures specified in this
section.shall apply lo the Department of the Youth Authority:

(1) The department may specify an effective date that is any time
more than 80 days after the rule or regulation is filed with the
Secretary of State; provided that no less than 20 days prior to such
effective -dale, copies of the rule or regulation shall be posted in
conspicupus places throughout each instilulion and shall be meailed
to all persons or organizalions who request them., -~

(2) The department may rely upon a summary of Lthe information
compiled by a hearing officer; provided that the summary and the-
testimony laken regarding the proposed action shall be retained as
part of the publie record for ul least one year aftar the adoption,
amendmenl, or repeal. :

1718, (a) The Director.of the Youth Authority-shall have wide
and successful administrative experience in youth or adult
correctional programs embodying rehabilitative or delinquency
prevention concepts. : - : .

{b) The Governor meay request the State Personnel Board to use
extensive. recruitment and merit selection techniques and
procedures to provide a list of persons qualified for appointment as
Director of Lhe Youllh Aulhority. The Governor may appoint any
person from such list of qualified persons or may reject all names and
appoint another person who meets the requirements of this section.

1714, (a) Itisthe intention of the Legislatire that the Youthful
Offender Parole Board and the Director of the Youth Authority shall:
cooperate with each other in the establishment of the classification,
discipline, training, and treatment policies of the
Department of the Youth Authority, to the end that the objectives

of the state youth correctional system can best be attained. The.

director and the board shall, not less than four times each calendar
year, meet for the purpose of discussion of classification, transfer,’
discipling, training, and treatment policies and problems, and for the
purpose of discussion of policies relating to the functions and duties
of the board, and it is the intent of the Legislature that whenever
possible there shall be agreement on these subjects; however in
order to maintain responsibility. for the secure and orderly
administration of the Youth Authority, the Director of the Youth
Authority shall bave the final right to determine the policies on,
classificalion, transfer, discipline, training.and treatment, and the
board shall have the finel right to determine the policies on its duties
and functions. - : ‘ -

. (b) The 'Director of the Youth Authority may transfer. persons

confined in one institution or facility of the Department of the Youth.

Authority to another. The Youlhful Offender Parole Board may
request the director to transfera person who is under the jurisdiction

_-of the department pursuant to Section 17315 if, after review of the

case history in the course of routine procedures; such transfer is
deemed advisable for the further diagnosis and treatment of the

" ward. The director shall as, soon as practicable comply with such

. ' 106 .
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ilable Le or she sha

request, provided that, i facilities are no
the transler as scon ¢

report that fact to the hoard and shall ma
facilities beconye available; provided Turthier, that il in the opinion ¢
the dirgctor such transfer would endanper eturity he or she ma
report that foct Lo the board and refuse-to make such transfer.

1715, From funds available [or the’ support of the Yout
Authority, the director may reimburse. persons employed by th
authority and certified as radiologie technologists pursuant t
Chapter 7.4 (commencing with Section 25660) of Division 20 of th
Heallh and Salety Code for the lees incurred both in connection wit
the obtaining of such cerlification since July 1, 1971, and with regar
to the renewal thereofl. ‘

SEC. 17. Article 2.5 (commencing with Seclion 1716) is added t
Chapter | of Division 2.5 of the Wellare and Instilutions Code, t

read: .

Article 2.5 f’outliful Offender.l’arcﬂ'e Board

1716. * (a). There is a Youth[ul Offender Parole Board, which sha
be composed of seven members, each of whom shall be appointed &
the Governor, with the advice and consent of the Senale, [or a ter
of four yearsand until the appointmant and qualification of his or he
successor, and who shall devole Lheir entire time to its work.

(b) The individuals who were members of the Youth Authoril
Board immediately prior to the effective dale ol this section, othe
than the individual who was Director of the Department of th
Youth Authority and Chairman of the Youth Authorily Board, shs
continue In their respective lerms ol ollice as tnembers of th
Youthfu] Offender Parole Board. The term of the member appointe
to the term commencing March 15, 1876 shall expire March 15, 198
The terms of the two members appointed to the terms commencin
March 15, 1977-shall expire March 15, 1881. The terms of the tw
members appointed to the terms commencing March 15, 1878 sha
expire March 15, 1982 The terms of the two members appointed |
the terms commencing March 15, 1979 shall expire March 15, 198
The members shall be eligible for reappointment and shall hol
office untll the appointment and qualification of their successor
with the lerm of each new appointee lo commence on the expiratic
date of the term of his or her predecessor. :

(¢) All appointments to a vacancy oceurring by reason of ar
cause other than the expiration of a lerm shall be [or the unexpire
term. Fach member shall hold office until the appointment ar
qualification of his pr her successor. ,

(d) If the Senate, in liev of failing to confirm, finds that it cann
consider all or any of the appointments to the Youthful Offend
Parole Board adequately because the amount of legislative busine
and the probable duration of the session does not permit, it m:
adopt a single house resolution by a majority vote of all membe
.elected to the Senate to that effect and requesting the resubmissic
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of the unconfirmed appointment or appoiniments at a succeeding
session of the Legislalure, whether regular or extroordinary,
convening on or after o date [ixed in the resolution. This resolution
shall be filed immedialely after its adoplion in the office of the
Secretury of Slule and (hie appointee or appointees affected shall
serve subject to later confirmation or rejection by the Senate.

1717, (a) Persons appoinled to the Youthful @ffender Parole
Roard shall-have a broad background in and ability for appraisal of
youthful law offenders and delinquents, the circumstances of
delinquency for which committed, and the evaluation of the
individual's progress toward reformation. Insofar as practicable,
members shall be selecled who have a varied and sympathetic

_interesl in  youlh worrection work including  persons widely

experienced in Lhe' fields of corrections, sociology, law, law
enforcement, and education.

(b) The selection of persons and their appoiniment by the
Governor and confirmation by the Senate shall reflect as nearly as
possible a cross section of the racial, sexual economic, and

" geographic features of the state,

(c) One member of the board shall be désignated as chairman by
the Guvernor. The chairman shall be the administrative head of the
baard and shall exercise all dulies and functions necessary to insure
that the responsibililies of the board are successfully discharged. He
or she shall be the appointing authority for all civil service positions
of employment in the board

1718, (a), The chairman and members of the board shall receive
an annual salary as provided for by Chapter 6 (commencing with
Section 11550) of Part 1 of Division 8 of Title 2 of the Government
Code and their actual necessary traveling expenses to the same
extent us is provided Tor other state offices.

(b) The Governor may remove any member of the board for
misconduct, incoinpetency or neglect of ditty after a full hearing by
the Board of Correclions, '

1719, The following powers and duties shull' be exercised and
performed by the Youthful Offender Parale Board as such, or may
be deleguted to a panel, member, or case hiearing representative as
provided in Section "1721: relurn of persons to the court of
commitment for redisposition by the court, 'discharge of
commitment, orders to parole and conditions thereof, revocation or
suspension of parole, recommendalion for treatment program,
determination of the dule of nexl uppearance, return of nonresident
persons to the jurisdiclion of the state of legal residence.

1720, (a) The case of each ward shall be heard by the board
immedintely afler the case study of Lhe ward has been completed and
at such other limes as is necessary to exeroise the powers or duties
of the board.

(b} The board shall periodieally review the case of each ward for
the purpose of determining whether existing orders and dispasitions
in indlvidual cases should e modified or continued in force. These
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